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Should the Accountant Depreciate Investment 
Buildings Held by Trustees Under 


Testamentary Trusts? 


=" 


By JOSEPH D. HARTWIG! 


The following article is reprinted with permission from the 
January issue of ‘‘The Journal of Business of the University of 
Chicago’’ published by the University of Chicago Press. 


N Fiduciary matters accountants 
usually accept (and sometimes 
insist upon playing) a minor role 
and permit the law to dominate their 
activities. While the law must be re- 
spected, no person subject thereto 
need permanently abandon his right, 
privilege, and duty to participate in 
the continuous effort to adapt the law 
to the current needs of the society of 
which he is a part. Law is not a 
constant inflexible form of social con- 
trol. The law is changed slowly, but 
it will never be altered to meet the 
demands of society created by imo- 
proved knowledge unless the mem- 
bers of that society recognize the 
fact that the law is not a millstone 
but a device subject to adjustment 
as the need becomes evident. There- 
fore, it does not become the intelli- 
gence of the accountant to defer to 
the law whenever he finds himself in 
conflict with the conclusions thereof 
but rather to bring to bear the full 
effect of his knowledge and skill to 
bring about a change in order that 
the law may better serve its proper 
function. 
The idea of law as a man made 


changing institution may be clearly 
observed by tracing the evolution of 
the “right of private property and 
the will.” 


Originally property rights in lands were 
acquired by taking (including discovery) 
and holding possession thereof. Improve- 
ments to the property and the acquisition 
of chattels undoubtedly followed as a 
matter of course. Then, in order to prevent 
disorder and to encourage individuals to 
constructive effort in this direction and also 
to protect their newly acquired possessions, 
society intervened and regulated the rights 
of property. All property thus acquired 
and appropriated to the possessor’s use was 
considered his until such time as he no 
longer desired it and abandoned it, where- 
upon the vacant possession was seized by 
another and it became ‘his. ... But these 
rudimentary rules made no provisions for 
the passing of ownership upon the death of 
the deceased.’ 


As a result, considerable competi- 
tion of a somewhat uncivilized nature 
usually took place between relatives 
and friends when it became evident 
that the death of a property owner 
was imminent, for it was necessary 

1 The author, a recent graduate of the Schoo 
of Business of the University of Chicago, is a 


student in the Harvard Law School. 


2Emanuel Saxe, Estate Accounting 


York, 1939), p. 1. 


(New 
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for them to secure and retain pos- 
session of the deceased’s things to 
establish new rights of ownership 
therein, since death operated to re- 
turn property to common status. To 
forestall this drastic situation, the 
state intervened in the case of death 
and enforced succession according 
to definite rules, thus insuring the 
peaceful descent of the title held by 
the deceased proprietor. Having 
provided for orderly disposition of 
property, the state then deferred to 
the wishes of the decedent, and law 
was fashioned to give effect thereto. 
Thus: evolved the will as a legal in- 
strument for conveyance of prop- 
erty. 

The history of the trust can like- 
wise be traced to the system of 
feudalism. In that system the 
Statute of Uses permitted the tenant 
to transfer to another the “use” of 
his estate which then could not be 
attached by his creditors or other 
persons: who ordinarily would have 
had the right to attach. The modern 
trust, in the United States, is a 
creature of statute and bears little 
resemblance to the feudalistic con- 
cept. Furthermore, it may vary 
from state to state. However, one 
element still remains: every state has 
recognized the separation of the 
legal and equitable title as it exists 
in the trust. 

These broad outlines of the evolu- 
tion of the will and the trust are of 
equal importance to both the lawyer 
and the accountant concerned with 
fiduciary matters. However, in 
judging the equity and practicability 
of a given lew, A. A. Berle has said: 
“The accountant has both the power 
and the duty to look behind the strict 
legal line in drawing his conclusions ; 
a power which lawyers can use only 
at hazard, and rarely with author- 
ity.”* From this point of view, there 
is justification for ignoring dogma 
and rules that would make the ac- 





3“Accounting and Law,” Journal of Accouht- 
ancy, LXV (May, 1938), 368-78. 





THE BANKING LAW JOURNAL 


countant merely a clerk in fiduciary 
matters —a clerk required to post 
debits and credits as the law and 
the lawyer direct. 


Although it may be true that “the 
role of accounting in the administra- 
tions of estates and trusts is more 
modest than that which it fills in 
connection with business enter- 
prise,’* in the sense that final au- 
thority for trust administration rests 
with the courts, there is still a broad 
area within which the accountant 
may function. The conventions of 
accounting are not rules of law; yet 
the businessman conforms to them 
in accounting matters, especially 
when the accountant’s opinion or 
certification is desired; and, like the 
law, when the weight of authorita- 
tive opinion indicates a change is 
required to adjust to a developing 
society, the adaptation is made. The 
rules of law and convention of ac- 
counting as they apply to deprecia- 
tion are not unique in this respect. 

Because of the large number of 
distinctions (both real and imagi- 
nary) that have grown up within 
fiduciary law, it is necessary that the 
present discussion be limited to the 
question of depreciation policies of 
testamentary trustees in the case of 
investment buildings. 

The handling of depreciation by 
trustees of living trusts is not con- 
sidered here because the court is in 
a position, if necessary, to obtain the 
testimony of the settlor as to his in- 
tention with respect to depreciation, 
and the settlor may receive profes- 
sional accounting advice on the ques- 
tion of depreciation. We shall not 
consider the practices of executors 
and administrators, because depre- 
ciation is not an important element in 
establishing equity over the short 
duration of executorships and admin- 
istnatorships. Guardianships do not 
raise a question for this discussion, 





4W. J. Graham and W. G. Katz, Accounting 
in Law Practice (2d ed.; Chicago, 1938), p. 415. 
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because they exhibit no features of 
diversity of interest. 

The principal kind of asset refer- 
red to in this paper is the building 
which may be classified as investment 
property, which has come under the 
control of the trustee from the tes- 
tator by way of ‘the executor or ad- 
ministrator cum testamento anne.o. 
No part of this discussion relates: to 
the family homestead, because other 
factors, such as sentimental values, 
not ordinarily measured or consid- 
ered in problems of business proce- 
dure, are involved. We shall pay 
some attention to investment build- 
ings acquired by foreclosure of 
mortgages, but only to emphasize 
the problems of equity and account- 
ing and not because the depreciation 
of the building would be fundamen- 
tally any different owing to the 
source of the asset. 

Any discussion of depreciation 
would be meaningless if it did not en- 
compass repairs, maintenance, and 
improvement accounting. Therefore, 
these items appear to the extent that 
they relate to he problems involved. 

A large part of the difficulty in dis- 
cussion arises from disagreement or 
misunderstanding as to the meaning 
of basic terms. To give to a term a 
meaning that would embrace all the 
shadings and connotations it has re- 
ceived in the professional writings 
cited would be futile; yet to establish 
arbitrarily a definition, without con- 
sideration of these meanings, would 
be anarchy. The following defini- 
tions are stated by the writer merely 
to provide a frame of reference so 
that discussion may progress’ m an 
intelligent fashion. However, when 
the terms contained in 1 citation do 
not square with these definitions, the 
discrepancy will be pointed out. 

Trust—A trust is an equitable right, 
title, or interest in property, real or per- 
sonal, distinct from its legal ownership 
(Pratt v. Thornton, 28 Me. 355) . 

Principal—The original fund with which 


the trustee is charged, plus or minus the 
appreciations or declinations in value, not 
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peculiar to the kind of investment due to 
interest rate fluctuations but including all 
speculative profits or losses and subsequent 
conversions of principal. 

Income.—That amount of interest, divi- 
dends, and rents and substitutes therefor, 
exclusive of any element of the original in- 
vestment, remaining after payments of all 
costs involved in the securing of the return. 

Investment building—Real estate exclu- 
sive of land, title to which is in the name 
of the trustee and is held for the purpose of 
producing an income but which is not and 
could not be used as the homestead of the 
life-tenant. 

Depreciation—The process whereby a@ 
periodic charge is made against the income 
derived from a fixed asset in such amount 
as will amortize the cost of the asset by the 
time of the expiration of the useful life 
thereof. 

Repairs——All work done on a fixed asset, 
the purpose of which is to restore it to the 
same point of operating efficiency and 
ability to resist the natural elements it has 
when acquired. 

Improvements.—All work done on a fixed 
asset, the purpose of which is to increase its 
operating efficiency and ability to resist the 
natural elements as compared with its 
status in these respects at the time of ac- 
quisition. 


Bearing in mind these definitions,, 
the first task is to review pertinent 
accounting literature to establish 
relevant principles or conventions as 
well as to point out the items of 
agreement and disagreement among 
accounting conventions, the courts of 
equity, and the real estate apprais- 
ing profession. This can be done 
most effectively by considering, first, 
the general problem of depreciation, 
repairs, and improvements; later, 
specific attention can be devoted to 
the special phases connected with 
fiduciary accounting. The latter 
aspects are rarely, if ever, giver 
more than a few lines in treatises on 
accounting. When mentioned, no at- 
tempt is made to explain deviations 
from accepted accounting conven- 
tions, and the reader is seldom al- 
lowed to suspect that the variance 
from conventional accounting is real- 
ly not so great ‘as the brief discus- 
sions would suggest. ; 

In the definition of depreciation 
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suggested for adoption by the Com- 
mittee on Terminology of the Amer- 
ican Institute of Accountants in 
October, 1943,° will be noted that 
the emphasis is not upon causes of 
depreciation but upon the process of 
depreciation accounting. The wis- 
dom of the omission of causes will 
become evident when the legal and 
appraisal concepts of depreciation 
are presented. The salient differ- 
ence between the definition adopted 
by the Committee on Terminology 
and that set up for the purpose of 
this paper is the inclusion in the lat- 
ter of the stipulation that the charge 
be made to income. This point, as 
will be seen, is highly important in 
the present discussion. 

A statement of the accountant’s 
view of maintenance repairs and im- 
provements, which is as serviceable if 
not as authoritative, may be found in 
the Account’s Handbook.® In this 
publication maintenance costs are 
defined so as to exclude replacement 
cost or original cost of distinct ma- 
chine units or structures taken as a 
whole. Such costs, thus defined, are 
classified into three groups. In the 
first group are found the incidental 





5 “Depreciation Accounting is a system of ac- 
counting which aims to distribute the cost or 
other basic value of tangible capital assets over 
the estimated useful life of the unit (which 
may be a group of assets) in a systematic and 
rational manner. It is a process of allocation, 
not of valuation. Depreciation for the year is 
the portion of the total charge under such a 
Fagor that is allocated to the year. Although 

allocation may properly take into account 
occurrences during the year, it is not indended 
to be a measurement of the effect of all such 
occurences. [Note.—This method account 
ing may be contrasted with such systems as the 
replacement, the retirement, the retirement re- 
serve, and the appraisal methods of recognizing 
the fact that the life of tangible capital assets is 
limited.] 

“The words depreciate and depreciation are 
used in various ways in connection with de- 
preciation accounting. ) The verb is used in a 
transitive as well as in an intransitive sense 
(cf. the use of ‘accrue’ in accrual accounting) ; 
the noun is used to describe not only the process 
but also a charge resulting from the process or 
the accumulated balance of such charges. It is 
also used to describe the exhaustion of life which 
giv-s rise to the method of accounting. 

“In all these uses, the meaning of the word 
is sharply distinguished from the sense of ‘fall 
in value’ in which the word is employed in 
common usage and in respect of some assets 
(e.g.. marketable securities) in accounting.’ 


® Ed. W. A. Paton (3d ed.; New York, 1943), 
p. 661. 
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day-to-day costs of cleaning, adjust- 
ing, etc., which should be charged to 
operations or spread over short peri- 
ods on a budget basis. Costs of re- 
placing structural parts of major 
units make up the second group, and 
it is stated that they should be 
charged to property account and 
written off through depreciation al- 
lowances; but if the amount is rela- 
tively small and regular in its inci- 
dence, it is usually expedient to 
ignore strict logic and charge to 
operations as incurred. The third 
group is made up of the costs of 
major overhauling operations, which 
often consist of aligning, tightening, 
sharpening, painting, etc., and could 
hardly be said to affect the gross 
book value of the asset. When, how- 
ever, such items supersede a definite 
element of the original cost, the edi- 
tors point out that the cost of that 
element should be elminated and the 
cost of the new added to the property 
account. 

he nature of an improvement from 
the viewpoint of the engineer is dis- 
tinguished from that of the account- 
ant in the Accountant’s Handbook.* 
The engineer defines improvements 
in terms of alterations or structural 
changes resulting in greater dura- 
bility, in increased productivity, or 
in efficiency, whereas the accountant 
places the emphasis upon costs and 
adds to his property account only 
when the unamortized cost of an 
element of the total cost is less than 
the amount paid for the new item re- 
gardless of its durability, productiv- 
ity, or efficiency. 

The position of the Bureau of In- 
ternal Revenue is: “Repairs in the 
nature of replacements, to the ex- 
tent that they arrest deterioration 
and appreciably prolong the life of 
the property should be charged 
against depreciation reserve, if such 
account is kept.’’® 


All these definitions have one 





7P. 669. 
8 Standard Federal Tax Service.” 
Clearing House, If (1944), 1801. 


Commerce 
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thing in common: they completely 
ignore the necessity of relating their 
distinction between repairs and im- 
provements to a point in time. In 
the definitions set up for this paper 
the writer has deliberately used the 
condition and operating efficiency of 
the property at the date of acquisi- 
tion as the reference point. The 
justification of this emphasis may 
be appreciated if one asks himself 
how he would apply the relative 
term “better.” Better than what? 
The only sensible answer must refer 
to the date of acquisition; for it is 
obvious that the property would, 
after the expenditure for repairs, be 
“better” from the general view- 
points of durability, productivity, or 
efficiency, else the additional cost 
would not have been incurred. If 
we examine a few of the expendi- 
tures connected with the operation 
_of a building and apply these three 
criteria, the reason for the reference 
to the date of acquisition will be 
clear. It is customary to do interior 
painting and decorating in a middle- 
class apartment house every two 
years. Whether the emphasis here 
is on durability or productivity is 
debatable; certainly painting and 
decorating have little bearing on ef- 
ficiency. In the sense of slowing 
deterioration, painting increases dur- 
ability; but this is true only in re- 
lation to a policy that contemplates 
neglect to a point of abandonment. 
It is not true with respect to a nor- 
mal life-expectancy that anticipates 
periodic painting and decorating. 
From the viewpoint of productivity, 
it can be argued that failure to do 
this work would result in a loss of 
rental income; and, since productiv- 
ity is increased, the cost of painting 
should be capitalized. But the 
“higher” income arising from the 
painting is only higher in relation to 
the time when the work was started, 
not when the original paint job was 
offered to the first prospective ten- 
ant. Therefore, unless the original 
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paint job cost was capitalized and 
depreciated separately through 
charges against income, acceptable 
accounting would charge the painting 
cost to the period in which the ex- 
penditure was made; the cost would 
not be capitalized. What is true of 
biennial painting is also true for re- 
frigerators replaced every six or 
seven years and of elevators, which 
might not be replaced for fifteen or 
twenty years. These items are im- 
provements only in the sense that 
they are better than the unit re- 
placed at the time of replacement; 
from the viewpoint of the date of 
construction or acquisition it could 
hardly be argued that the produc- 
tivity of the building has been in- 
creased or that the life of it has been 
prolonged. It is true that the ad- 
vances in technology incorporated in 
the new refrigerators or elevators 
might improve their efficiency over 
the replaced units; but this improve- 
ment could be capitalized only to the 
extent that the technological effic- 
iency was measurable in financial 
terms. 


Based upon the foregoing, we can 
assume that the accountant would 
treat depreciation, repairs, and im- 
provements as follows. He would 
establish an amortization program 
based upon the life-expectancy of 
the unit to be replaced and the cost 
thereof. He would charge as re- 
pairs all those expenditures which 
have not been specifically recognized 
in the depreciation calculations. 
Those items against which a depre- 
ciation reserve has been provided 
would be handled by the replace- 
ment method. Thus the only capi- 
talization for replacements would 
be the net excess of replacement cost 
over original cost. Of course, re- 
pairs would be charged directly to 
current expense unless charges were 
equalized as to accounting periods by 
the use of an “equalization” reserve. 

Notwithstanding the careful and 
clearcut distinctions made by the 
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accountant for ordinary purposes, he 
jettisons all of them when dealing 
with a testamentary trust. What is 
more, extant writings generally state 
that depreciation is ignored in fidu- 
ciary situations. The only justifi- 





9a) “The cost of repairs, maintenance, and 
general upkeep of trust property must be borne 
by the life tenant but he need not make any 
provision for depreciation. Improvements and 
extraordinary repairs are chargeable to prin- 
cipal. Sometimes replacement and betterments 
may be apportioned between income and _prin- 
cigal” (W. A. Paton [ed.], Accountants’ Hand- 
New York, 1943], pp. 1356, 

5) “This rule prohibits valuation on the 
books, even allowance for depreciation being 
illegai, unless the instrument creating the trust 
permits or directs such valuation allowances to 
be made” (F. H. Streighthoff, Advanced Ac- 
counting [New York, 1932], p. 241). 

_c¢) “The rule for depreciation [from stock 
dividends]. Ordinary repairs on fixed assets 
must be made out of income, but depreciation 
may be ignored in computing income and it is 
mot necessary to retain cash out of income to 
create a depreciation or replacement fund” (H. 
A. Finney,Principles of Accounting [New York, 
1942], Il, 477). 

d) “‘Natural depreciation of property is cor- 
pus and only affects the remainderman”’ (D. C. 
Eggleston, Modern Accounting Theory and Prac- 
tice {New York, 1930], p. 529. 

e) “Depreciation of the corpus is not gener- 
sally regarded as a charge to income” (L. W. 
Sherritt, Accounting for Corpus and Income 
{ New York, 1937], p. 81). 

f) “It is not proper to deduct and withhold 
from income a sum representing current de- 
preciation, for the purpose of accumulating a 
depreciation sinking fund to replace the existing 
properties, when by reason of lapse of time, 
they become incapable of further ‘repair, 
although this point is not yet conclusively 
settled. Apparently, all that may be charged 
against the life tenant’s interest is the amount 
of the necessary interim repairs. 

“On the other hand, where one of the assets 
of the fund is capital stock in a_ corporation 
which had properly been accumulating a depre- 
ciation reserve in accordance with recognized 
accounting practice and proper business man- 
agement, it has been held that no distribution 
may be made out of such fund to a life tenant 
who was one of the directors participating in 
the creation and accumulation thereof” (Saxe, 
op. cit., p. 72). 

g) “It is incumbent upon the life tenant to 
keep the property in good repair for the re- 
mainderman, but he has never been required to 
provide for depreciation out of income in the 
absence of provisions in the will to do so” 
(M. M. Lindsay, Probate Accounting [ Boston, 
1936], p. 119). 

h) “Upon the authority of Smith v. Keteltas, 
62 App. Div. 174, it appears that it is not ia- 
combent upon the trustee to reserve and with- 
‘hold from the life tenant any portion of the 
yearly income for depreciation. It would seem 
that since depreciation is in its nature a main- 
tenance charge, just as repairs, interest on 
mortgages, ordinary taxes and insurance, it 
should therefore be chargeable to income so that 
when the property is turned over to the re- 
mainderman at the termination of the trust, 
the value of the depreciated property plus the 
amount set up in reserve for depreciation would 
equal the value of the property originally placed 
in the trust (C. J. Dodge and J. F. Sullivan, 
Estate Administration and Accounting [New 
York, 1939], p. 446). 
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cation the accountant can have for 
this inconsistency is that the courts 
do not permit depreciation deduc- 
tions from income. 

An examination of the leading 
cases and statutes pertaining to de- 
preciation, repairs, and improve- 
ments of. property held by testa- 
mentary trustees does not yield defi- 
nitions having the same degree of 
usefulness or precision as those ob- 
tained from accounting literature. 
This fact is not surprising, for the 
decisions are generally those of 
courts of equity; this court has fre- 
quently placed the emphasis upon 
identitfying the party benefited by 
an expenditure rather than seeking 
to find the relationship of the out- 
lay to the durability, productivity, 
and efficiency of the building. Very 
often, too, the courts have dismissed 
the argument for depreciation on 
mere grounds of precedent and con- 
venience. 

To assure adequate coverage of 
the law on these points, and still to 
avoid having to examine every rele- 
vant statute and case, liberal use has 
been made of the Restatement of the 
Law of Trusts, Bogert’s The Law 
of Trusts and Trustees, and the 
Uniform Principal and Income Act 
in establishing the legal view. Ac- 
cording to Bogert: 

The term repairs is used in the law to 
indicate those changes in a building or 
other structure attached to land or in ar- 
ticles of personality which are designed 
merely to keep the res intact and in its 
original operating condition as distinguished 
from improvements which are extensions 
or additions . . . . and often increase its 
value and productivity. Thus the restora- 
tion of a building to its original condition 
at the end of a lease after exhaustive al- 
terations by a tenant, renewal of worn-out 
floors and partitions and replastering;”® cut- 
ting of an arch between two buildings in 
order to make them usable as one; such 
painting, carpenter work and changes in 
plumbing and locks as are made necessary 


by wear and tear and the action of the ele- 
ments,” work on a road or driveway to 
10 In re Parr, 92 N.Y.S. 990. 


1 Hust v. Wilder, 131 S. W. 793. 
12 Disbrow v. Disbrow, 167 N.Y. 606. 
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overcome damage caused by use or wash- 
ing, the restoration of a rotted roof™ are 
all instances of what are ordinarily repairs.’* 


In the Restatement of the Law of 
Trusts we find: 


Cost of putting into tenantable repair 
premises which were not in such repair 
when received by the trustee [are] payable 
out of income, but cost of thereafter keep- 
ing premises in repair [are] payable out of 
principal. .... 

If the improvements are permanent in 
character, the principal is benefitted, the 
effect being merely to substitute one form 
of principal for another. It is therefore fair 
that the cost of improvements should be 
paid for out of principal without amortiza- 
tion. While the beneficiary entitled to the 
income may receive a benefit from the im- 
provements in the form of increased rentals, 
this is balanced by the fact the he no 
longer receives income from that part of 
the principal which is expended in making 
improvements. .... 

If the improvements are not permanent 
in character but the probable life of the 
improvements is limited in duration, al- 
_ though the cost of the improvements is 
payable out of principal, the trustee is 
under a duty to the beneficiary entitled in 
remainder to amortize the cost of such 
improvements out of income in accordance 
with such reasonable plan as he may adopt. 
The result is that, if the trust does not 
terminate before the end of the probable 
life of the improvements, the whole cost of 
the improvements will be paid out of in- 
come. This is fair because the beneficiary 
entitled to the income gets the full benefit 
of the improvements and the remainderman 
gets no benefit [illustrations given are bath- 
tubs, life ten years; side walk assessments, 
life fifteen years]. 


The Uniform Principal and In- 
come Act states: 


All ordinary expenses incurred in connec- 
tion with the trust estate or with its ad- 
ministration and management, including 
regularly recurring taxes . . . . premiums 
on insurance taken upon the estate of both 
tenant and remainderman, interest on mort- 
gages on the principal, ordinary repairs, 
trustee’s compensation, etc. are payable 
from income. All other expenses ... . in- 
cluding improvements to property payable 
from principal.” 





138 Re Lord Tabley, 75 L.T. 328. 

14G. G. Bogert, The Law of Trusts and Trus- 
tees (St. Paul, 1935), sec. 600. 

15 Restatement of the Law of Trusts, secs. 
323b, 323L (this is bad because it confuses re- 
turn of with return on principal), and 232L. 

16 “Edward Thompson, Uniform Laws Anno- 
tated, IX, 593, sec, 12.1. 
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In Prescott v. Grimes (136'S. W. 
206) the court said: “As a general 
rule a tenant for life must make all 
ordinary reasonable and necessary 
repairs required to preserve the 
property and prevent its going to 
decay or waste, etc.” In the case 
of Kearney v. Kearney (17 N. W. 
Eq. 540 [1865] necessary repairs 
were interpreted to mean only those 
repairs that will prevent deteriora- 
tion through undue exposure to the 
elements. In Cannon v. Barry (59 
Misy 289 [1881]) the court held 
that decay may be interpreted as. 
“ordinary wear ‘and tear.” The 
tenant would not be liable for de- 
preciation that would take place in 
the ordinary course of events. In 
Nizon v. Nixon (184 Wis. 200 
[1924]) the court points out that it 
is the duty of the tenant to keep he 
property in as nearly its original con- 
dition as reasonably possible. In 
Stevens v. City of Port Huron (149 
Mich. 586 [1907]) the court said: 
“Improvement is that by which the 
value of anything is increased, its 
excellence, enhanced, or an ameliora- 
ti on ofa condition of the property 
effected by the expenditure of labor 
or money for the purpose of render- 
ing it useful for other purposes than 
those for which it was originally 
used or more useful for the same 
purpose.” 

An analysis of Bogert’s state- 
ment!? suggests that classifying a 
cost as a repair depends upon keep- 
ing the res intact but that this means 
in its original operating condition. 
If by “original operating condition” 
is meant the same level of produc- 
tivity and efficiency as prevailed at 
the time the property was ‘acquired, 
there is substantial agreement of 
Bogert’s position with that of the 
accountant. The use of the term 
“repairs” is not quite so definite in 
the Restatement of the Law of 
Trusts, for the approach is different. 





17 Op. cit., sec. 600. 
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Here the reference point is the con- 
dition of the property at the time of 
acquisition, and, by inference, con- 
dition pertains to productivity of in- 
come. The operation of the prin- 
ciple of benefit in this instance re- 
sults in a distinction between per- 
manent and temporary improve- 
ments. However, it is impossible to 
ascertain what type of improvement 
is to be regarded as permanent. It 
could hardly refer to a perpetual im- 
provement; improvements of limited 
duration seem to cover all the cases 
that concern buildings, and, there- 
fore, the permanent classification is 
here ignored. 

It is difficult to see how the court 
could conclude that increased rentals 
derived from the improvement would 
balance the income which the prin- 
cipal might earn elsewhere. Not 
only would it be difficult to measure 
the income attributable to the im- 
provements, but it is not likely that 
the invesment would have been made 
if liquidity features had been con- 
sidered. 

An examination of these early 
cases contributes little to clarify in 
the general issue. In both the Pres- 
cott and the Kearney cases, the re- 
cipient of the income was considered 
responsible only for the prevention 
of “decay,” “waste,” and “deterior- 
ation”; while in the Cannon case, 
“decay” was interpreted to mean 
“ordinary wear and tear.” Just 
what was meant by these terms in 
relation to specific costs is highly 
conjectural; it could be argued that 
the only cause of repair excluded 
was economic and functional obso- 
lescence.. In the later case (of 
Nixon v. Nizon) we again find the 
court referring back to the “original 
condition” as the criterion of the re- 
sponsibility of the life-tenant. Since 
the courts generally employ the term 
“repairs” to describe expenditures 
for which the life-tenant is respon- 
sible, the inference may be drawn 
that the courts intended to measure 
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repairs in terms of original condi- 
tion. The decision in the Stevens 
ease is of little value, for it does not 
mention a reference point. 


The excerpt from the Restatement 
of the Law of Trusts illustrates the 
difficulty of discussing improvements 
without reference to depreciation. 
Although the reference to deprecia- 
tion is not explicit, amortization of 
the cost of the fixed asset is called 
for; this coincides with conventional 
accounting and our own definition of 
depreciation. 


Oly infrequently have the courts 
discussed depreciation per se in re- 
lation to trusts; much of their views 
must be established by reference to 
other types of cases. A study of the 
two leading cases which have dealt 
with depreciation in trust matters 
will prove fruitful to our purpose. 
In the case of Smith v. Keteltas (62 
N. Y. App. Div. 174 [1901]) the 


court said: 


The second contention, as far as it relates 
to accumulation of income, we think would 
have been impracticable, because as al- 
ready stated, it is fair to assume on the 
proof before us that the condition of the 
buildings resulted not from the necessity of 
temporary repairs, but from age, which had 
rendered them so dilapidated and unsafe 
that their removal became necessary. To 
meet such a contingency as the destruction 
of the buildings by age out of the income 
would necessarily have required during the 
long years of the trust, a reservation of a 
sufficient amount of income to replace the 
old with new buildings. This, however, as 
we have said, would have been impractica- 
ble, for, in addition to the difficulty of 
determining just what amount should be 
annually reserved for that purpose, there 
would be the question, and a serious one, 
as to what extent those entitled to the in- 
come could be deprived of a portion thereof 
for the benefit of those who were eventu- 
ally to succeed to the corpus of the estate. 
On this branch of the case we entirely agree 
with the respondent that, “it cannot be 
contended with any show of reason that the 
trustee was bound in administering this 
trust through a period of eighty years to 
reserve and withhold from the life tenant 
monies out of the income for the .purpose 
not of repair but of erecting wholly new 
buildings, when those already on the prem- 
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ises should by reason of lapse of time be- 
come incapable of further repair.” 


The writer cannot help but won- 
der at the nature of the proof which 
warranted the court’s assumption 
that the condition of the buildings 
resulted not from the necessity of 
temporary repairs but from age; 
particularly since it goes on to say 
that the building was dilapidated and 
unsafe. If repairs had been made 
as they should have been, would the 
condition of the building have been 
such as to permit the court to de- 
scribe it as dilapidated? It is pos- 
sible that the court really intended 
to say that the building had reached 
such a stage of obsolescence that it 
would not pay to make further re- 
pairs. But why the court should 
assume that the purpose of depre- 
ciation is to erect a wholly new 
building is certainly not clear at all, 
for in most instances it would be un- 
economic to construct a new building 
on the old site after eighty years, in 
view of neighborhood shifts and 
changes. It is clear that in this in- 
stance the court did not hold the 
same view of depreciation as the 
accountant; for that matter, no ac- 
cepted definition of depreciation 
could meet the description of the 
process as “replacing the old with 
new buildings.” 

In the second leading case on de- 
preciation in the field of trusts, the 
court confined most of its discussion 
to reasons why depreciation should 
not be permitted; only in one para- 
graph of the decision do we obtain 
any clue as to what it really meant 
by depreciation. Here the court 
said: 


In the Smith v. Keteltas case, in this 
connection, it is interesting to note that the 
testator died in 1817 and that a trust for 
his daughter did not terminate until June 
20, 1894, a period of seventy-seven years. 
If we assume that 114 per cent of the value 
of the property set aside yearly is fair de- 
preciation sinking fund it would be possible 
for the remainderman to not only have the 
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property itself, but 115.5 per cent of its 
value in cash in addition.” ‘ 


This court certainly could not 
have thought that depreciation repre- 
sented an amortization of cost of the 
property over the useful life; hence, 
it did not permit itself to go astray 
in a discussion of the causes of de- 
preciation. It assumed there was no 
depreciation; what the 11/4 per cent 
was based upon is not clear. 

The following salient points sum 
up the foregoing analysis: 


1. While in the earlier cases repairs cov- 
ered only the work necessary to prevent 
waste, later cases relate repairs to the 
maintenance of the original operating 
efficiency and productivity of the prop- 
erty. 

2. Improvements are defined with respect 
to the date of acquisition in the Re- 
statement of Law of Trusts; however, 
the leading cases on the point do not 
make any reference to time. 

3. Amortization of the cost of, improve- 
ments may be permitted to the extent 
of life-expectancy of the life-tenant or 
the asset, whichever is least.” 

4. To the extent that the cost of improve. 
ments is amortized, legal notions agree 
with the accounting practice in han- 
dling depreciation. 
The leading cases which do not permit 
depreciation or amortization of the cost 
of improvements either do not speak of 
depreciation in any recognized sense, or 
the erroneous reasoning employed sug- 
gests that they are valueless in meeting 
the issue here raised. 

6. ‘In none of the cases or statements of 
‘the law is there any clear-cut approval 
of the depreciation of the original asset 
cost as a charge against trust income. 


or 


It is possible to impute a policy to 
the ‘court from the fact that it ac- 
cepts for inventory purposes the 
estimate of valuue of a given piece 
of property placed thereon by a 
recognized real estate appraiser. It 
is true that the court rarely goes be- 
hind the figure submitted to deter- 
mine the process employed by the 
appraiser; but if the court approves 
of the result obtained by the process, 





18 In re Edgar, 157 Misc. 10 (1935). 
19 Restatement of the Law of Trusts, sec. 
232L. " 
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it may be considered to have knowl- 
edge of the process that it implicitly 
approves. Consequently, when we 
find an authority in the field saying 
that “the valuator is concerned solely 
with estimating building values 
which can be returned during the re- 
maining life of the building,” 7° we 
have reason to assume that the court 
contemplates a policy of deprecia- 
tion akin to that of the accountant. 
Babcock, in discussing the role of 
depreciation in valuation, says’: 

In the appraisal process the depreciation 
problem is one and the same with the prob- 
lem of building appraisal. There is an in- 
come allocated to the building. ... . In 
the general case we start with a building 
income which is known, i.e., has n esti- 
mated. Furthermore, we have determined 
upon the fractional rate of interest return 
corresponding to the risks and other invest- 
ment elements involved. The problem is 
then one of determining a present value or 
amount which (1) is such that the income 
will make an interest return at the rate 
taken, and (2) is such that the income will 
make capital returns over the life of the 
income equal to the amount. And, further- 
more, the present value or amount sé de- 
termined must be the sum which uses up 
all of the income for the two purposes. In 
other words, the problem is to determine 
from a known future income a present 
building value for which the income ex- 
hausts completely in providing a deter- 
mined rate of return on and a return of the 
building value. 


In the light of the foregoing, no 
court could, logically, deny that the 
income derived from the operation 
of the property was intended to in- 
clude amortization of the cost. It is 
true that the final figure may be 
rounded off or adjusted, but it would 
be rare to find an appraisal figure 
which did not lean heavily upon a 
capitalization of future income at a 
rate sufficient to recapture the origi- 
nal cost plus a fair return on the in- 
vestment. 

To determine the income that is to 
be capitalized, the real estate ap- 
praiser estimates his future gross 





20F. M. Babcock, The Valuation of Real 
Estate (New York, 1932), p. 403. 
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rents and deducts therefrom ‘the ex- 
penditures that are anticipated each 
year. These deductions do not, how- 
ever, include an allowance for the 
amortization of the original cost of 
the property. The effect of this 
procedure is to include in the origi- 
nal forecast of net income the as- 
sumption that cost of repairs and re- 
placements are expenses rather than 
improvements to constitute the struc- 
ture. If the court accepts this ap- 
praisal, it implicitly accepts also the 
reasoning of the appraiser in allocat- 
ing charges as between principal and 
income. 

The trustee charged with the re- 
sponsibility of administering invest- 
ment buildings for a testamentary 
trust must determine “to which of 
his beneficiaries the creator of the 
trust may fairly be said to have 
granted a particular item of receipt 
or upon which of them he may be 
said to have imposed the burden of 
an item of expense, or whether an 
apportionment should be made.””! 
Where the testator has left a will 
which is sufficiently detailed so as to 
furnish unambiguous instructions 
with respect to each receipt and dis- 
bursement, legal opinion need not be 
consulted unless the will itself vio- 
lates some statute, such as one for- 
bidding accumulations of income. 


It is asking too much of human 
ability to forecast to say that the 
testator will anticipate all the prob- 
lems that may arise in carrying out 
his intentions. In the event the court 
is called upon to decide what alloca- 
tion should be made of income or ex- 
penses, the test applied is to ascer- 
tain what the testator would have 
wanted done in that situation. In 
this effort, the court will accept the 
actual wording of the will in prefer- 
ence to what was in the mind of the 
testator when the will was drawn, 





even if that is proved.** Because 
21 Graham and Katz, op. cit., p. 423. 
1:60, p. 471) 


22 Willey’s Estate (128 Calif. 
(1900). 
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such words as “income” as he sees 
fit,.it is not safe for us to apply ac- 
cepted accounting definitions to 
ascertain what the testator intended. 
However, when there is an ambig- 
uity, the court will admit collateral 
evidence to amplify and to explain 
(though not to contradict or deny) 
the statements contained in the will. 
It is only in this capacity that the 
accountant’s definition of income, de- 
preciation, repairs, or improvements 
might influence the case. 

Various technical rules, the outgrowth of 
the experience of the past, have been 
adopted by the courts for the construction 
of a document of testamentary character, 
and these rules so far as recognized .. . . at 
the time of testator’s death, must be taken 
into consideration. They will not, however, 


be permitted to defeat the expressed inten- 
tion of the testator.” 


The practices of trustees are the 
result of many factors: the specific 
‘instructions of testators; in the ab- 
sence thereof, a large number of de- 
cisions of the courts interpreting the 
intentions of other testators; statutes 
codifying the rules evolving from 
those decisions; and the generally 
accepted opinions of the trustees 
and members of the legal fraternity 
which have not been challenged in 
litigation. The procedure generally 
followed by trustees with respect to 
repairs, improvements, and depre- 
ciation of investment buildings held 
in testamentary trusts is: 


1. Charge to income 


a) Regularly recurring expenditures for 
cleaning, electricity and gas, salaries 
and wages, interior decorating and 
painting, management fees, etc. 

b) Real property taxes and insurance 


c) Cost of replacement of refrigerators, 
gas ranges, and hardware if not pur- 
chased in large quantity, in which 
event, the charge may be made to 
corpus if the amount involved de. 
pletes income seriously 


29 


Charge to corpus 
a) Cost of improvement assessments. 
b) Cost of rehabilitation 





23 In re McCready’s Will, 259 N.Y.S. 512. 
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c) Cost of major alterations, additions, 
and installation of new heating 
plants 


d) Cost of replacement of elevators 


e) Cost of replacement of refrigerators, 
gas ranges, and hardware if pur- 
chased in large quantities and it is 
more feasable to charge to corpus 
than income. 


It is very unusual to find improve- 
ments being amortized. It is even 
more unusual to find the cost of the 
original investment being amortized. 

The foregoing tabulation is based 
upon the experience of the writer, 
supplemented by a recent review of 
a large amount of literature pub- 
lished by and for the people in the 
trust business as well as some in- 
quiries he has made. 

As we have already seen, in gen- 
eral, the courts are inclined to as- 
cribe the same meanig to repairs and 
improvements as do accountants. 
Usually the application of these dis- 
tinctions to the question of the 
proper interest to be charged will re- 
sult in an equitable conclusion. If a 
question arises in connection with 
repairs or improvements and there is 
no instruction contained in the will, 
the test applied by the courts is the 
criterian of “benefit.” Costs are, 
under this procedure, charged 
against that interest which receives 
benefit. It is this test that had led 
the courts to require the amortization 
of improvements so that the remain- 
derman will not suffer the deprecia- 
tion of the assets while the life- 
tenant secures an increased income 
therefrom. Those instances, where- 
in replacements are charged to 
corpus and not amortized, exist be- 
cause the remainder interest is ignor- 
ant of his rights or, for personal 
reasons, is willing to permit the 
charge; or because the court has not 
recognized the inequity or has’ not 
had an opportunity to pass on the 
question, always remembering the 
appeal of convenience. 

The court can find numerous pre- 
cedents for the charge to income of 
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the amortized cost of improvements, 
none of which is better expressed 
than that of the United States Su- 
preme Court in the Gartenlaub case, 
which says: 

A testator who creates a trust such as 
that in the instant case has two objects in 
view. 

1. Payment of the income arising from 


the fund to a certain person. 
2. Transfer of that fund to etc. 


The existence of a corpus or fund is an 
essential element of the trust and the pres- 
ervation of this principal until the termina- 
tion of the life estates is indispensable to 
the fulfillment of the testator’s plans. 
Therefore, any depletion of the principal 
tends to frustrate the fundamental purpose 
of the trust and should be avoided.* 


In view of the principle that the 
corpus of the trust must be pre- 
served, it is amazing how many de- 
cisions prohibit the trustee from 
charging income for the deprecia- 
tion of the building. The essence of 
the reasons given by the courts in 
these cases is that the remainderman 
must suffer losses if he accepts gains 
and that depreciation is one of these 
losses.?° 

To offset partially the numerical 
if not the qualitative weight of these 
opinions there are several expres- 
sions of legal significance. The 
statute of. the state of Delaware, en- 
acted in 1939, reads: “Unless other- 
wise provided in the instrument 
creating a trust, the trustee thereof 
shall not be required to, but may if 
the trustee deems desirable, set 
aside a sinking fund out of the in- 
come of the trust to offset deprecia- 
tion, obsolescence, amortization or 
other waste of the principal of the 
trust.”26 In the matter of Schumann 
the court said: 


While the improvements which have been 
mentioned were rightly found to be perma- 





%In re Gartenlaub, 198 Calif. 204. 


2% Hubbell vy. Burnett, 46 F, (2d) 446; Evans 
Ocheamonee, 100 F. (2) 695; Whitcomb v. 


Blair, 25 F. (2d) 528; Laflin v. Comm. of Int, 
Rev., 69 F. (2d) 461; In re Adlers Estate, 299 
NYS. 542; In matter of Edgar, 157 Misc. 10 


% Laws of Delaware 42-1939, c. 150, sec. 35A. 
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nent and of benefit to the remainderman’s 
estate, they were subject to depreciation 
and proper application of the principle 
which permits permanent improvements to 
be charged against the remainderman, 
should limit such charges to the value of 
the improvements at the time the re- 
mainderman would in the ordinary course 
of events finally come into enjoyment of 
them (Chamberlain v. Gleason, 163 N.Y. 
214). 


Judge Scott, in his dissent to the 
majority opinion the Hubbell case, 
stated: 


The power and duty imposed upon the 
trustee to maintain the real property .. . 
considering the very large number of items 
of real property, their varied characters 
and long period of the trust, I think 
necessarily implies the discretion to main- 
tain a reasonable fund for the maintenance 
of the property. I think “maintenance” as 
used in the trust instrument means making 
good the depreciation of property. I think 
the expression “ the net income of 
and from the trust property and estate,” 
means only the residue after all disburse 
ments and reservations within the discre- 
tion, of the trustees have been accounted 
for. 


Section 12-4 of the Uniform Prin- 
cipal and Income Act reads: 


Where the cost of, or special taxes or 
assessments for, an improvement represent- 
ing an addition of value to property held 
by the trustee as part of principal are paid 
out of principal as provided in sub 2, the 
trustee shall reserve out of income and add 
to the principal each year a sum equal to 
the cost of the improvement divided by the 
number of years of the reasonably expected 
duration of the improvement. 


Seven states have already adopted 
this provision of the uniform act. 

Section 232b of the Restatement 
of the Law of Trust reads: 


On the other hand, the trustee is under 
a duty to the beneficiary who is ultimately 
entitled to the principal not to purchase or 
retain property which is certain or likely 
to depreciate in value, although the prop- 
erty yields a large income, unless he makes 
adequate provision for amortizing the de- 
preciation. 


The title to this paper was put in 
the form of a question, namely: 





27 Matter of Schumann, 210 App. Div. 296. 
2 Hubbell v. Burnett, 46 F. (2d) 446 (1931). 
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“Should the accountant depreciate 
investment building held by trustees 
unde rtestamentary trusts?” In the 
discussion we have expressed con- 
cern over the meaning of words as 
used by others, and it is desirable 
that our own terminology be clari- 
fied before an answer to the question 
is offered. The question involves 
not only the permissibility but the 
propriety of charging depreciation. 
Obviously, these meanings require 
two answers to the question posed in 
our title. 

Whether or not it is permissible 
for the accountant to depreciate in- 
vestment buildings held by trustees 
under testamentary trusts?” In the 
swered in an emphatic affirmative in 
some cases but by an unsatisfac- 
torily explained negative in others. 
Contrary to the uniformly negative 
answer found in accounting litera- 

‘ture, the answer should be in the 
affirmative in the following cases’: 


1. When the will specifies depreciation, the 
trustee must make provision for it. 

2. When the will is silent on this point, 
and there is a statute (as in Dela- 
ware), the trustee has discretion. If 
the trustee elects to depreciate, the ac- 
countant must eccept his decision. 

3. When the leading cases in the state per- 
mit the amortization of the cost of im- 
provements (assuming the will is silent 
on the point and there is no contra- 
vening statute), the accountant is per- 
mitted to depreciate the improvements. 


In those jurisdictions without 
statutes or cases in point, the an- 
swer will largely depend on whether 
the courts consider depreciation one 
of the risks which the remainderman 
must accept, or whether they look 
upon depreciation as the return of 
original capital through amortiza- 
tion out of icome. The accountant 
is not permitted to depreciate if 
(1) there is a specific prohibition in 
the will or if (2) the leading cases 
in the state forbid depreciation of 
improvements or the original invest- 
ment. This writer does not know of 
any statute which prohibits depre- 
ciation; there are at least eight 
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states that have enacted legislation 
permitting depreciation.”® 

The foregoing would seem to be 
good reasons for those who write on 
the subject of fiduciary accounting 
to modify the traditional testbook 
statement so that their readers are 
not unintentionally misled. It would 
also appear that the individual ac- 
countant, called upon to audit a 
trustee’s accounting, should assure 
himself of the propriety of the de- 
preciation procedure or make some 
qualification in his report covering 
this point. 

To the question of whether or not 
it is proper for the accountant to de- 
preciate the investment buildings of 
which we have been speaking, the 
answer is, in the opinion of the 
writer, an unqualified affirmative, ex- 
cept in those cases where the court 
has decided that equity would best 
be served by apportioning the pro- 
ceeds of sale as well as the income 
over the respective claims of the life- 
tenant and remainderman as deter- 
mined by the court.°° The tena- 
bility of this position, despite the 
statements made by «accountig au- 
thorities, is founded upon the fore- 
going; but the following reasons for 
the depreciation of investment build- 
ing should also be considered: 

1. Fixed assets have a limited useful life, 
as the courts recognized, which can be 
predetermined with the same degree of 


accuracy as the values approved by the 
court for such assets in inventory. 


2. The courts will approve the amortiza- 
tion of the cost of fixed assets when they 





29 As was previously indicated, this discussion 
is limited to productive property. Where the 
property is unproductive or acquired by fore- 
closure of a mortgage, the court reasons in the 
first instance that, to confer the intended benefit 
upon the life-tenant, an apportionment must be 
made of the proceeds of sale as well as the in- 
come, on the basis of their respective claims. In 
the case of real estate acquired by foreclosure 
of a mortgage, the court requires a similar ap- 
portionment on the theory that the real estate 
acquisition is a salvage operation entered into 
for the protection of the claim of both interests. 
Since both the excess or receipts over expendi- 
tures and the proceeds of sale are apportioned 
on the basis of fixed factors of principal and in- 
terest, it would be of no avail to amortize the 
cost of the fixed asset over the income received. 


% See n. 29. 
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constitute improvements to property, 
based upon an estimate of life-expect- 
ancy of the improvement. Certainly a 
gain or loss may ultimately result from 
the investment in an improvement, such 
as the installation of refrigerators, as 
readily as from the original investment. 
However, the courts, by implication, do 
ont construe the former risk of the 
type to which the remainderman is 
exposed. There seems to be no logical 
reason for distinguishing between risks 
applicable to the original unit and the 
replacement. 


3. The testator himself would certainly 
recognize in his calculation of income 
some aspect of the return of his original 
investment, especially if he has ac- 
quired the property by purchase. 

4. When the property was appraised for 
purposes of inventory, the value as- 
signed to corpus was upon 2a 
capitalization of income which contem- 
plated not only a return on the invest- 
ment but a return of the investment. 


The courts often state that the 
testator did not intend that depre- 
ciation be charged against income 
unless he has thus specified. Unless 
the courts can support the position 
that the testator would have his 
legal successors treat his property in 
a manner different from what he did 
while alive, it would seem that the 
opposite intention would be more 
cogent, further excluding, of course, 
the significance which might be at- 
tached to the influence of the pre- 
vailing law upon the express pro- 
visions of the will. 

How would the testator have 
treated the receipts from his invest- 
ment in property? Upon purchase 
of the property, he would have con- 
templated receiving the sum of his 
original investment as well as com- 
pensation for the risk undertaken. 
In the determination of his income 
he would have made an allowance for 
the amortization of his cost, if aware 
of good business practice. Even if 
unaware of the best business pro- 
cedures, he would have been re- 
minded of this relationship between 
depreciation and income when filing 
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his annual income-tax return. The 
fact that he might not have estab- 
lished a separate fund for the ac- 
cumulation of the amortization is 
not significant, as there was no rea- 
son for him to avoid mingling his in- 
come with the partial proceeds of 
this or other investments. The dif- 
ficulty of measuring depreciation ac- 
curately would not have deterred the 
testator from estimating same during 
his lifetime, and it is unlikely that 
he would demand any greater ac- 
curacy by the trustee. Why should 
the courts: attribute to the testator a 
definition of income that is contrary 
to good business usage? 

The effect of the frequent refusal 
of the courts to recognize deprecia- 
tion as a factor in the determina- 
tion of income for trusts holding in- 
vestment buildings is detrimental 
not only to the interest of the re- 
mainderman but also to the interests 
of the trustee and society. Naturally, 
the failure to provide for deprecia- 
tion out of income results in a con- 
stant drain upon the legacy of the 
remainderman. The trustee render- 
ing a final accounting finds it diffi- 
cult to justify the exhaustion of the 
estate when he renders his final ac- 
counting and is often forced to de- 
fend his entire administration of the 
trust . The social problem of the 
“blighted area” frequently is attribu- 
table to the inability of trustees to 
repair properties because of lack of 
funds in the corpus account. 

In view of the foregoing, the 
courts should require the deprecia- 
tion of investment buildings held by 
trustees of testamentary trusts. As 
has been shown, they often do. They 
will do so more frequently if the ac- 
countants do not succumb too readily 
to the advice that depreciation “just 
isn’t allowed in fiduciary matters.” 
Depreciation is required in some 
cases; it is permitted in others and 
should be the rule and not the ex- 
ception. 
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Bank Held Liable for Payment of Depositor’s Check in 
Violation of Oral Stop Payment Order 


A state statute (Article 12, Chapter 7 of the Texas Bank- 
ing Code of 1943) which provides in part as follows: “No bank 
shall be legally obligated to regard such instructions or re- 
newals unless the same are in writing, dated, signed and de- 
scribe the item with certainty”; although primarily enacted 
for the benefit of banks, may nevertheless be waived by a 
bank by the acts of a bank officer in not requiring notice of 
stop-payment order in compliance with said statute. 

Where a bank cashier accepts oral notification of a deposi- 
tor to stop payment on a lost check and the cashier agrees to 
do so and thereafter makes a written notation to that effect 
on depositor’s bank statement and subsequent thereto omits 
or forgets to notify the teller of stop payment order, it is held 
that the bank is liable to its depositor for negligence in not 
carrying out stop payment order notwithstanding the non- 
compliance with statutory requirement. Having waived the 
statutory requirements by the acts of its bank cashier the bank 
cannot thereafter rely upon the statutory provisions herein- 
above mentioned as a defense to liability for the loss sustained 
by the depositor. The depositor is entitled to recover the loss 
thus sustained from the bank. This was decided in the case 
of Stamford State Bank v. Miles, Court of Civil Appeals of 
Texas, 186 S. W. Rep. (2d) 749. 

Plaintiff (hereinafter called the payee) brought action 
against defendant (hereinafter called the depositor) on check 
(hereinafter described as the second check) for $350 drawn 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 1464. 
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by the depositor on a State bank, dated December 16, 1943, 
and payable to payee or bearer, and which was not paid. De- 
positor denied liability and joined the state bank as a party 
to the action, alleging that she had drawn another check (here- 
inafter described as the first check) payable to payee or bearer 
for $850, which had been paid by the bank, notwithstanding 
the fact that she had notified the bank to stop payment on 
said first check. 

In the alternative the depositor contended that if the payee 
was entitled to recover against her, that she be allowed to re- 
cover a like sum against the bank for its negligence in paying 
the first check contrary to her instructions to an agreement with 
the bank not to pay the same. The bank contended, it was 
not liable because of the depositor’s non-compliance with the 
above mentioned statutory requirements of written notice, 
which released the bank from following depositor’s directions 
to stop payment of the first check. 

The facts are as follows: Depositor purchased a car from 
payee for $350, giving payee her first check in payment there- 
of, dated December 15, 19438, and drawn on the bank, payable 
to payee or bearer. Payee lost the check that night, and the 
next day called upon the depositor and persuaded her to give 
him a second check and stop payment on the first check. 

Without requiring any indemnity or other form of pro- 
tection, the depositor complied with the payee’s request, and 
on the subsequent day, December 17, 1943, she telephoned the 
bank and requested its cashier to stop payment on the first 
check and to cash the second check only. She told the cashier 
of the facts and circumstances surrounding the issuance of 
both checks and gave identification marks on the second check. 
The cashier acknowledged the depositor’s information and 
promised her that the first check would not be cashed and 
made the following written notation on depositor’s bank state- 
ment: “Stop $350 to Henry Petty, Brownwood, 2 issued; 
one marked OK Wrecking. Second Ck. OK.” The cashier 
omitted or forgot to inform the teller of depositor’s stop pay- 
ment order on first check. 

Later on the same day, the first check was cashed at the 
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bank by a total stranger to the bank’s employees. The payee’s 
name on the first check had apparently been forged and was 
followed by the indorsement “R. O. Bishup” of the stranger. 

Upon the above facts the court found for the payee against 
the depositor in the sum of $350 and also found for the de- 
positor against the bank in a like sum, On appeal the judg- 
ment of the lower court was affirmed. 

It was held that the payee was entitled to recover from 

the depositor the amount of the purchase price of the car. The 
court further held that the bank was liable to the depositor 
for a like sum because of its negligence in failing to carry out 
stop payment order of the depositor. The acts of the cashier 
in accepting the oral information given by the depositor con- 
cerning her stop payment order constituted a waiver of the 
statutory requirements of written notice of stop payment 
order. The bank could not thereafter rely upon depositor’s 
non-compliance with statutory provisions as a defense to its 
‘liability to the depositor. The state statute is merely direc- 
tory; as contradistinguished from a mandatory statute and 
could be waived by the bank under the aforesaid circumstances. 
The Court, in its opinion stated: 


Under the undisputed testimony we think there can be no ques- 
tion about Petty’s right to a judgment against Mrs. Miles for the 
purchase price of the car, which is evidenced by the amount of each 
check she gave him therefor. With full knowledge of his having lost, 
misplaced, or had stolen from him, the first check payable to him, or 
“Bearer,” she accepted his explanation and in a sense forgave him 
his carelessness or negligence and agreed to give and did give him the 
second check, relying on her ability to stop payment of the first one. 
There is no reason why the obligations of that agreement thus de- 
liberately entered into may not be enforced between them, as is sought 
to be done by this suit. The second check was but a reaffirmation of 
the first, as well as the obligation arising out of the car transaction, 
and the court did not err in rendering the judgment in Petty’s favor 
against her. 

We now come to a consideration of what seems to be regarded by 
the litigants as the most vital question presented by the appeal. It 
is the Bank’s major proposition that Mrs. Miles’ telephone conver- 
sation with the Bank was insufficient to legally stop payment of the 
first check, and that she could not legally stop the payment of said 
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first check and bind the Bank in any other way except by a strict com- 
pliance with Acts 1943, 48th Legislature, p. 154, Chapter 97, sub- 
chapter 7, Art. 12, commonly referred to as Texas Banking Code, 
which was in effect at the time of the transactions involved in this 
suit. Vernon’s Ann. Civ. St. Vol. 1, Art. 342-712. 

Said Article 12 is in part as follows: “The payment of any item 
on or subsequent to the day on which it purports to be payable, 
whether such payment is made during or after regular business hours 
or on a legal holiday, shall be valid. The person primarily obligated 
to pay an item may at any time prior to presentment thereof for 
payment instruct the bank by or through which the same is payable 
not to pay such item, and shall each sixty (60) days thereafter re- 
new such instructions. No bank shall be legally obligated to regard 
such instructions or renewals unless the same are in writing, dated, 
signed, and describe the item with certainty.” (Italics ours.) 


Appellant Bank invokes the above provision of the statute by 
seven points, which are considered together and grouped as follows: 
first, by exceptions to the pleadings of Mrs. Miles because she does 
not affirmatively allege stop payment order in terms of the above 
statute; second, by objections to the introduction of testimony relating 
to the telephone conversation and her effort to stop payment in that 
way, and third, by affirmatively pleading the above provision of the 
statute in bar of any recovery sought against the Bank under cir- 
cumstances presented. 

In its brief the appellant Bank states: “The pivotal point, there- 
fore, is whether or not payment of a check can now be stopped in 
any other manner than by a strict compliance with the provisions of 
the present law on the statute books of Texas.” 

As applied to said Article 12, we have found no authority in 
this state, or elsewhere, directly on the point, nor has the appellant 
called our attention to any such authority. 

Obviously the Bank did not reject Mrs. Miles’ telephone com- 
munication directing it to stop payment of the first check, nor did 
it indicate to her that it would be necessary for her to comply literally 
with said article before it would undertake to carry out her instruc- 
tions and stop payment. Without doubt the Bank’s own memoran- 
dum of stop payment entered on her bank statement was full and 
complete and carried all the information necessary to enable the Bank 
to comply with her request. 


After due consideration of the above contentions in the light of 
general principles of law, we are of the opinion that the said statute, 
especially Art. 12, was enacted for the benefit of the Bank, and that 
it was altogether within the power of the Bank to waive its benefits, 
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or a strict compliance therewith, and that under the undisputed, testi- 
mony in this case the Bank did so. A technical compliance with the 
statute would have afforded the Bank no additional or better informa- 
tion, and it makes no such contention in this appeal. 

That article of the statute is merely directory, as contradistin- 
guished from a mandatory statute, and it may be waived by the 
Bank under the circumstances detailed. 39 T. J. Sec. 14, pp. 33 and 
34, and authorities there cited. 

The statute is analogous to the Statute of Frauds. 20 T. J. p. 203 
et seq. In fact, it is in the nature of a statute of frauds. Such 
statutes are generally waived by those for whose benefit they are en- 
acted but who fail to invoke them in manner and form prescribed by 
law. 20 T. J. p. 354, sec. 135. 

The language in the above statute (Art. 12) is no more impera- 
tive in its nature than the law relating to the running of the statutes 
of limitations (2 T. J. p. 28, sec. 11 et seq.) ; limitation of actions 
(28 T. J. p. 245, sec. 146 et seq.) ; and the well known venue statutes, 
and it is generally recognized that the benefits of such statutes are 
easily waived by those for whose benefit they exist but who do not 
_invoke the same. 43 T. J. p. 882, sec. 136. See Landis v. W. H. 
Fuqua, Inc., Tex. Civ. App. 159 S. W. 2d 228; Enfield Realty & Home 
Bldg. Co. v. Hunter, Tex. Civ. App. 179 S. W. 2d 810. 

On principle and authority we think the Bank waived such rights 
as it may have originally had under the terms of said statute when 
it accepted the information which Mrs. Miles telephoned the cashier 
and upon the strength of which the Bank assured her that the first 
check would not be paid. 

Mrs. Miles has also fully alleged by way of waiver the details of 
such conversation and the Bank’s assumption of responsibility or 
engagement not to pay the first check. Her right to recovery over 
against the Bank does not necessarily rest upon the fact of the check 
No. 1, but upon all the facts and circumstances involved in the giving 
of the same, together with her telephone communication with the 
bank and the Banks’ undertaking that the check would not be cashed 
when presented for payment. The estoppel ar against the Bank to 
deny Mrs. Miles’ right to recover over against it and its liability 
under the circumstances are in all respects complete in both pleading 
and testimony. Said propositions are overruled. 

In the outset attention was called to the fact that the Bank filed 
a supersedeas bond payable to both plaintiff Petty and defendant 
Mrs. Miles. In effect both of them thus became. appellees as to the 
Bank with the right in each to reply or urge appropriate counter 
propositions designed to answer appellant’s points and sustain a 
favorable judgment against the appellant bank. Mrs. Miles’ brief 
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has no other or greater effect and only the propositions therein 
deemed pertinent on that theory have been considered. The casual 
designation in the brief of Mrs. Miles as an appellant is not material. 
Other points have been duly considered and are overruled. 
For the reasons assigned, the judgment of the trial court is affirmed. 


Validity of Release Affecting Liability on Note 


The burden of proving valid release is upon the defendant 
asserting it. General words of release will be. restrained in 
effect by the recitals contained in the instrument as applied 
to the subject matter. 

A bank receiver has no authority to compromise or settle 
claims of the bank without the approval of the court. The 
receiver has only such authority as is conferred on him by 
statute or court decree. This was decided in the case of Kerr 
v. Schrempp, Appellate Court of Illinois, 60 N. E. Rep. 
(2d) 636. 

On July 9, 1931, Engelmann and Schrempp as co-makers 
for value, executed and delivered to a bank a promissory note 
due July 9, 1932. Thereafter the bank was duly adjudicated 
insolvent in a court proceeding, and in such proceeding a re- 
ceiver was duly appointed and qualified. On February 13, 
1940, the receiver, pursuant to an order of the court, sold and 
assigned the note to the plaintiff. 

On November 1, 1931, Schrempp died testate, leaving real 
estate but owning no personal property whatever at the time 
of his death. By his will Schrempp devised his real estate to 
his wife and children, who as such devisees, ever since the death 
of Schrempp have been and are the owners of the real estate. — 

On January 2, 1942, the plaintiff brought this action to 
recover on the note against Schrempp’s devisees, seeking judg- 
ment against the devisees for the amount of the note, and that 
it be satisfied out.of the real estate devised to Schrempp’s 
wife and children. Englemann was also made a co-defendant, 
but thereafter on motion of plaintiff the suit was dismissed 
as to him. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1216. 
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Defendant .devisees contended that plaintiff was not en- 
titled to recovery for two reasons: First because Englemann 
as co-maker and a joint debtor on note, was released from the 
payment of note by a release: Second that the cause of action 
was barred by the Statute of Limitations. Plaintiff proved 
the receiver had filed a petition in court alleging the indebted- 
ness of the co-makers, the obtainment of a judgment by con- 
fession on said note and against its co-makers and that co- 
maker Englemann agreed to turn over to the receiver all of his 
personal property, minus statutory exemption, in considera- 
tion of a release by the receiver of the judgment as agairist 
him. The petition asked the court to authorize the receiver 
to accept Englemann’s personal property in satisfaction of said 
judgment and that subsequent thereto the court entered an 
order authorizing the receiver to “accept said (personal) prop- 
erty in full settlement of said judgment.” 

Plaintiff contended that release executed by receiver pur- 
suant to order of court dated April 21, 1934, which authorized 
the receiver to compromise the judgment entered December 6, 
1980. Defendants contended that the petition to compromise 
the judgment was filed April 2d, 1934, approximately three 
months after the apparent, execution of the release, the release 
being dated in January,—1934, therefore the order relied upon 
by the plaintiff had to do with another judgment which in- 
volved additional parties. The question at issue was whether 
the release was executed pursuant to the order of the court of 
April 21, 1934. The recital contained in the release executed 
by the receiver, stated that it was given to release a judgment, 
of Englemann’s not having any connection with the note in 
question. 

As to this contention the court held that the burden was 
upon the defendants to prove a valid release. Upon the evi- 
dence the court found that defendants did not maintain their 
defense of a release. 

The court also stated that from the statements contained in 
the recital, the release was not intended to release Englemann 
from his liability on the note sued on in the instant case. 

As to-defense of the Statute of Limitations the court held 
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that although the plaintiff’s rights of action was not one of the 
“civil actions not otherwise provided for” within the meaning 
of the Limitations Act, and athough the plaintiff had a remedy 
under Section 12 of the Statute of Frauds and Perjuries, 
nevertheless the cause of action was founded on the obligation 
of the defendants’ devisor (Schrempp) to pay the note sued 
on. A personal judgment could not be rendered against the 
defendants and no judgment could be rendered against them 
other than one to be satisfied only out of the real estate devised 
to them. 

, The court, in its opinion, in part stated: 

"The defendant then introduced in evidence a release signed by the 
bank receiver, dated “this day of January, 1934.” Such re- 
lease recited that whereas Louis Engelmann was “heretofore” in- 
debted to Nokomis State Bank, and whereas the receiver “has ob- 
tained judgment against said Louis Engelmann in the circuit court 
of Montgomery County, Illinois; and said Louis Engelmann and the 
undersigned having agreed to settle all of said Louis Engelmann’s in- 
debtedness by his turning over certain property to the receiver 
as payment in full of his indebtedness to same; and said propeity 
having been turned over to this receiver in strict accordance with the 
terms of his agreement; therefore know all men by these presents that 
I. . . receiver . . . do hereby .. . release , 
Louis Engelmann . . . of and from all manner of actions, cause 
of actions, suits,. debts, dues, accounts, bonds, covenants, contracts, 
agreements, judgments, claims and demands whatsoever in law or 
equity which Nokomis State Bank or the undersigned, as receiver 

ever had, now have or . . . hereafter can, shall or may 
7 for or by reason of any cause, matter or thing whatsoever, from 
the beginning of the world to the date of this instrument.” 

This is the only release relied on by defendants. 

The plaintiff contends that such release was executed under the 
aforesaid order of April 21, 1934, which authorized the receiver to 
compromise the judgment entered December 6, 1933. The defendants 
contend that inasmuch as the petition to compromise a judgment was 
filed April 21, 1934, approximately three months after the apparent 
execution of the release, the release being dated “January —, 1934,” 
therefore “most certainly the order relied upon by the appellant had 
to do with another judgment which involved additional parties, viz, 
Edward and Gertrude Engelmann.” 

There is nothing in the record to show when the release was actually 
executed other than the fact that it was dated “the day of 
January, 1934.” 
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If, as contended by the defendants, the release relied on was not 
executed pursuant to or in connection with the order of April 21, 
1934, then there is nothing in the record to show that the court at 
any time authorized the receiver to execute such release. It is our 
opinion that there is no presumption that the release relied on was 
duly executed pursuant to any order of court, and that unless the 
receiver was duly authorized by the court to compromise or release 
the indebtedness represented by the note sued on in the present case, 
the receiver was powerless to do so, and it is our opinion that the 
burden of proving that the receiver was duly authorized to execute 
such release was on the defendants and not on plaintiffs. The receiver 
of a bank has only such authority as is conferred on him by statute 
or court decree. Powell v. Voight, 348 Ill. 605, 181 N. E. 403; 9 
C. J. S., Banks and Banking, p. 967, § 500. A bank receiver has no 
authority to compromise or settle claims of the bank without the ap- 
proval of the court. 9 C. J. S., Banks and Banking, p. 971, § 501. 

If, as contended by the plaintiff, the release was based on the order 
of April 21, 1934, then in our opinion such order did not authorize 
the receiver to compromise or release any indebtedness of Louis Engel- 
. mann, other than the indebtedness represented by the judgment 
entered on December 6, 1933, which judgment, as will be noted, was 
based on an indebtedness having no connection with the note sued 
on in the present case. 

Defendants argue that plaintiff as assignee is in no better posi- 
tion than would be the receiver to contest the validity of the release. 
Assuming this to be true, this did not relieve defendants from the 
necessity of proving a valid release. 

It is our opinion that defendants have not maintained their defense 
of a release. 

Moreover “the law is that ‘general. words of release will be re- 
strained in effect by the recitals contained in the instrument as applied 
in the subject matter; and this is true in law as well as in equity.’ ” 
See Bassett v. Lawrence, 193 Ill. 494, 61 N. E. 1098, 1099; Todd 
v. Mitchell, 168 Ill. 199, 48 N. E. 35, and Chicago United Trac. 
Co. v. O’Connell, 224 Ill. 428, 79 N. E. 622, 8 L. R. A., N. S., 1034. 
As to the release in question it will be noted that the general blanket 
terms of the release are preceded by the recital that whereas the re- 
ceiver had obtained such judgment against Engelmann, and whereas 
Engelmann and the receiver had “agreed to settle all of said ‘ 
Engelmann’s indebtedness . . . .” Applying to the facts in the: 
present case the rules of construction laid down in the foregoing cited 
cases, it is also our opinion that, so far as the record before us shows,. 
the release in question was not intended to release Engelmann from: 
his liability on the notes sued on in the present case. 
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The only other defense contended for by defendants is that the 
cause of action is barrrd by the Statute of Limitations. 

Sec. 15 of our Limitations Act (Par. 16, Ch. 83, Ill. Rev. Stats.) 
provides that “Actions on unwritten contracts . . . and all civil 
actions not otherwise provided for, shall be commenced within five 
years next after the cause of action accrued.” 

Sec. 16, (Par. 17 of the same act) provides that “Actions on 
promissory notes . . . or other evidences of indebtedness in writ- 
ing, shall be commenced within ten years next after the cause of action 
soomieas” 0. OS? 

The note sued on became due July 9, 1932. This suit was brought 
on January 2, 1942, which was within the ten year period provided 
for in said Section 16, but not within the five year period provided for 
in said Section 15. 

The defendants contended that the present suit is one of the 
“civil actions not otherwise provided for” within the meaning of 
Section 15 of the Limitations Act, and therefore is barred by such 
Section 15 because the cause of action against the defendants accrued 
on the death of the decedent and more than five years before the com- 
mencement of this suit. Such contention that this suit is one of the 
“civil actions not otherwise provided for” is based on the argument 
that inasmuch as the defendants could only be held liable because of 
the provisions of Section 12 of the Statute of Frauds and Perjuries, 
it follows that the right of action of the plaintiff accrues from such 
statute and not from the promissory note, and that this action is in 
fact not on the note but on the statute, and the defendants cite cases 
such as Blakeslee’s Storage Warehouse v. City of Chicago, 369 IIl. 
480, 17 N. E. 2d 1, 120 A. L. R. 715, holding that the five year Statute 
of Limitations generally applies to actions based on statutes. 

Defendants concede that the courts of this State have uniformly 
held that the general Statutes of Limitations (which includes Sections 
15 and 16 supra) applies to actions such as the present case, brought 
under Section 12 of the Statute of Frauds and Perjuries. See Ryan 
v. Jones, 15 Ill. 1; Durflinger v. Arnold 329 Ill. 93, 160 N. E. 172, 
and Trustees v. Skaggs, 280 Ill. App. 125. 

So far as we know the case of Trustees v. Skaggs, 280 Ill. App. 
125, is the only reported Illinois decision which purports to pass on 
the questions of what particular section of the general Limitations Act 
is applicable. In the Skaggs case the action was brought against 
the devisees of the deceased Skaggs to recover on a promissory note, 
as in the present case, and this court there said at page 135 of the 
opinion in 280 Ill. App., “By their third plea appellees interposed 
the five-year statute of limitations. There is no merit in this conten- 
tion of appellees. This action was brought under sections 10, 
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11 and 12 of the Statute of Frauds and Perjuries . . . and the 
general statute of limitations alone applies to such actions.” The 
defendants say that such holding in the Skaggs case was dictum be- 
cause (although the facts do not appear in the reported opinion) 
the printed abstract in said case on file in this court shows as a matter 
of fact (which on an examination of such abstract we find to be true) 
that the action was brought within five years after the death of Skaggs, 
and therefore this court there had no occasion to differentiate between 
the five and ten year statutes. This would seem to take away the 
value of the Skaggs case as a precedent. 

The case of Hauselt v. Patterson, 124 N. Y. 349, 26 N. E. 937 
and Pyatt v. Waldo, C. C. 85 F. 399, are the only outside cases called 
to our attention which we have had access to that we consider in 
point. In the Hauselt case the action arose under a statute of frauds 
and perjuries similar to our statute. The court there said, “The con- 
tention that a recovery was barred by the statute of limitations is 
not sustained. Although the remedy is given by the statute, the cause 
of action is founded upon an obligation of the ancestor of the de- 
fendants to pay the sum secured by the mortgage represented by his 
‘bond; and the statute of limitations is no more available to the heirs 
than it would have been to McCunn if he had been living.” [124 N. Y. 
349, 26 N. E. 940]. In the Pyatt case the court said [85 F. 400]: “The 
question of the statute of limitations seems to be settled by Colgan 
v. Dunne, 50 Hun. 448, 3 N. Y. S. 309, and Hauselt v. Patterson, 
124 N. Y. 349, 26 N. E. 937, both of which cases hold that, although 
the remedy is given by statute, the cause of action is founded upon 
the obligation of the ancestor to pay the bond, and that the statute 
of limitations is no more available to the heirs than it would have 
been to the ancestor. The bond being under seal, by the statutes of 
New York the action may be brought within 20 years from its maturity 
as has been done.” 

It is our opinion that the right of action of the plaintiff is not 
one of the “civil actions not otherwise provided for” within the mean- 
ing of the Limitations Act, and it is our opinion that, although the 
remedy is given the plaintiff by Section 12 of the Statute of Frauds 
and Perjuries, yet the cause of action is founded on the obligation of 
the defendants’ devisor to pay the note sued on. Said Section 12 does 
not make the defendants personally liable. A personal judgment 
cannot be rendered against them and no judgment can be rendered 
against them other than one to be satisfied only out of the real estate 
devised to them. Branger v. Lucy, 82 Ill. 91, 93. 

For the reasons indicated the judgment of the circuit court is re- 
versed and the cause is remanded to such court for further proceed- 
ings in due course consistent with this opinion. 





— 
BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 








Surrender of Securities by Bank Designated As Joint 
Depository Without Court Order Renders 
Bank Liable 





In re Loomis’ Estate, Supreme Court, 54 N. Y. Supp. (2d) 409 





Where a bank is made a joint depository by order of court stipulat- 
ing that securities were to remain on deposit in the bank at all times, 
and withdrawable only upon order of the court, it is held that the 
withdrawal and surrender of such securities without order of the 
court pursuant to New York Surrogate’s Court Act, Sec. 106 renders 
both the bank and the co-trustee liable to surcharge, irrespective 
of the fact that the proceeds of securities are immediately invested in 
other securities by the co-trustee. The reinvestment in other securi- 
ties by the co-trustee does not exculpate the bank. 


Proceeding in the matter of the judicial settlement of the account of 
proceedings of Margaret Winship, as executrix of Gardner G. Winship, 
deceased, sole surviving cotrustee, and of’ the account of proceedings of 
George Spicer, Sr., deceased co-trustee, by his administrator, George 
Spicer, Jr., of a certain trust created for Romeo Felix Chabert Loomis, 
now deceased, under the last will of Horace Loomis, deceased, and in the 
matter of the application of Margaret Winship, executrix of Gardner G. 
Winship, deceased, sole surviving cotrustee, for instructions as to the 
payment of certain debts of the cestui que trust, Romeo Felix Chabert 
Loomis, deceased, and other obligations due under the accounting, and 
including counsel fees of the accountants, and commissions due the estate 
of both trustees. From decree entered, — Mise —, 45 N. Y. S. 2d 146, 
George Spicer, Jr., as administrator of the estate of George Spicer, Sr., 
deceased trustee, Margaret Winship, as executrix, etce., of Gardner G. 
Winship, deceased, sole surviving trustee of a certain trust created in 


the last will of Horace Loomis, and Fidelity & Deposit Company of Mary- 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 710. 
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land appeal, opposed by Emma Loomis Bishop, Harriett J. Loomis, Anne 
V. Stubbings, Mary Alice Loomis Sellar, and First National Bank of 
Mount Vernon, N. Y. 

Decree modified, and, as so modified, affirmed. 

Irving B. Lydecker, of White Plains, for appellant George Spicer, Jr., 
as administrator, ete. 

David V. Cahill, of New York City, for appellant Margaret Winship, 
as executrix, etc. 

Thomas E. White, of New York City (R. Elliott Davis, of New 
York City, on the brief), for appellant Fidelity & Deposit Co. of Mary- 
land. * 

John B, J. Gerety, of White Plains, for respondents Emma Loomis 
Bishop, and others. 

Herbert D. Lent, Jr., of Mount Vernon (Odell D. Tompkins, of 
Mount Vernon, on the brief), for respondent First Nat. Bank of Mount 
Vernon, N. Y. 


PER CURIAM.—The decedent died on March 8, 1925, leaving a last 
will and testament appointing George Spicer, Sr., and Gardiner G. Win- 
ship, as executors, and co-trustees of a trust created by his will for the 
benefit of his son, Romeo Felix Chabert Loomis, for his life with the re- 
mainder over to the testator’s other children then surviving. The execu- 
tors duly qualified as such and in May 1926, their account as executors 
was judicially settled and they thereupon qualified and entered upon 
their duties as trustees by filing a bond in the sum of $25,000, executed by 
the Fidelity and Deposit Company of Maryland as surety. It appears that 
prior to their qualification as trustees, the executors purchased a $4,500 
mortgage certificate from the Lawyers Westchester Mortgage and Title 
Company. After their qualifications as trustees they turned over to 
themselves as part of the trust estate this $4,500 mortgage certificate, 
another certificate not involved here, and the balance of the estate 
in cash. Thereafter, the trustees purchased, with part of the cash 
thus received by them, an additional $13,000 guaranteed mortgage 
certificate from the same company. These mortgage certificates provided 
that the company might cancel the certificate at any time on written 
notice and payment of the amount due for principal and interest. While 
the mortgage certificates might have been legal investments for the 
executors, they were not legal investments by the trustees under the 
terms of: the will (Matter of Easton’s Estate, 178 Misc. 611, 35 N. Y. S. 
2d 546; Matter of Doblin’s Estate, 152 Mise. 406, 273 N. Y. S. 712; 
Matter of Hoyt, 268 App. Div. 1002, 52 N. Y. S. 2d 116, and if any loss: 
has resulted to the estate the trustees may be surcharged because of the 
breach of their duty as trustees. Matter of Goebel’s Estate, 177 Mise. 
553, 31 N. Y. S. 2d 7. The co-trustee Winship was at the time and had 
been for many years prior and subsequent thereto cashier of the First 
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National Bank and Trust Company of Mount Vernon. On June 30, 
1927, both co-trustees petitioned the Surrogates Court Act, to reduce 
the trustee’s bond from $25,000 to $7,500, on condition that they deposit 
the two mortgage certificates with the First National Bank of Mount 
Vernon as joint depository. The attorney for the bank represented the 
eo-trustees on this petition and the bank consented to its designation 
and appointment. On this petition and consent an ex parte order was 
made on July 2, 1927, designating the bank as a joint depository of the 
two mortgage certificates and reducing the bond to $7,500. The order 
provided that the certificates so deposited could not be withdrawn with- 
out an order of the Surrogate’s Court. On January 18, 1928, the co- 
trustee Winship, at the request of the mortgage company, forwarded 
the $13,000 certificate to that company with a request that a new cer- 
tificate be sent directly to him. This was done without any order 
of the Surrogate’s Court permitting the release of the security. A cer- 
tificate for a like amount in another series was issued. In May, 1929, 
by similar action on the part of Winship, the $4,500 certificate was 
surrendered for redemption, and a certificate in another series for a like 
amount was issued and sent to the bank. It is conceded that at that time 
the mortgage company was solvent and the certificates were worth par. 
On November 29, 1930, the co-trustee Spicer died. In May, 1932, the 
certificate for $4,500 was called by the mortgage company because of 
the foreclosure of one of the mortgages in the series. This certificate 
was forwarded directly to the title company by the assistant cashier of 
the bank, with a request that a new certificate for like amount be for- 
warded to the bank, and this was done. That certificate remained in 
the trust at the time of the accounting. In July, 1932, the $13,000 
certificate was called by the mortgage company for the purpose of fore- 
closure and on September 14, 1932, a new certificate was issued in another 
series and that certificate remained in the trust. On December 6, 1938, 
the co-trustee Winship died, and on February 5, 1939, the life beneficiary 
died and the trust terminated. Thereafter the representatives of the 
deceased co-trustees petitioned the court for a judicial settlement of their 
accounts as such trustees. In addition to the remaindermen of the trust, 
the surety on the trustees’ bond and the respondent bank were cited. 
The citation contained a request for instructions as to whether or not 
the bank should be surcharged for certain losses occasioned by reason of 
their releasing, without an order of the Surrogate’s Court, the mortgage 
certificates placed in their custody. The bank appeared generally and 
answered, admitting that the certificates had been withdrawn and sur- 
rendered without an order of the Surrogate’s Court. The answer also 
contained other defenses that need not be considered. The Surrogate’s 
Court held that the trustees violated the terms of the trust; that the 
estates of both co-trustees were liable for the full surcharge; denied 
them commissions; declared that the order reducing the trustees’ bond 
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from $25,000 to $7,500 was invalid; and dismissed the objections against 
the bank without prejudice. From the decree entered pursuant to this 
decision, the surety upon the official bond of the trustees and the repre- 
sentatives of the co-trustees appeal. 

It is conceded by the remaindermen and the bank that the certificates 
were worth par at the time of each redemption and, while the investment 
was illegal, no loss was sustained by the trust at the time of co-trustee 
Spicer’s death. His estate may not be held liable for the acts of his 
eo-trustee, Winship, after Spicer’s death. Wilmerding v. McKesson, 
103 N. Y. 329, 339, 8 N. E. 665, 669. It follows that the decree will have to 
be modified by eliminating therefrom the surcharge imposed upon 
Spicer’s estate, 

Under the practice adopted in this case, it is clear that the Surro- 
gate’s Court had jurisdiction of the respondent bank in this proceeding. 
Under section 40 of the Surrogate’s Court Act, the court possessed full 
power to make a complete disposition by its decree. Matter of Ray- 
mond v. Davis’ Estate, 248 N. Y. 67, 161 N. E. 421. The order of the 
Surrogate’s Court made the bank joint depository of the securities 
involved and directed that the securities should remain on deposit in 
the bank at all times, withdrawable only upon the order of the court. 
This was pursuant to the terms of section 106 of the Surrogate’s Court 
Act. This section further provides that an order of withdrawal can be 
made only when an additional bond is required. The custodian was the 
only one authorized to collect or receive either the principal or interest 
or any payment on account of these securities (Ditmas v. McKane, 92 
App. Div. 344, 86 N. Y. S. 1083) and could not surrender the securities 
or pay over the monies to the fiduciary without first obtaining permission 
from the court. Matter of Butman’s Estate, 130 App. Div. 156, 114 
N. Y. 8S. 533. 

The bank alleges in its answer that when the certificates were sur- 
rendered to the mortgage company the certificates were paid. The fact 
that the proceeds were immediately invested in other certificates does 
not exculpate the bank. Nor can the acts performed by Winship, as 
an officer of the bank, be divorced from his acts in his capacity as trustee. 
We find that Winship’s actions were of a dual nature and in a dual 
capacity, whereby he made himself liable as trustee and the bank liable 
for the breach of its duty. The bank may not be relieved because its 
system permitted Winship to obtain possession of these certificates with- 
out the knowledge of any other officer of the bank. 

The decree, therefore, must be further modified by holding that the 
bank is liable, together with Winship, as trustee, for the full amount 
of the surcharge. 

We are of the opinion that the order reducing the obligation of the 
surety on the trustee’s bond was valid, and the decree should be further 
modified accordingly. It is claimed that this order was invalid because 
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of failure to serve notice upon either the life beneficiary or the remainder- 
men. Section 106 of the Surrogate’s Court Act contains no direction 
requiring notice to be given. Under the provisions of that section the 
trustee is deprived of all individual control over the securities, and joint 
control in the bank is in substitution for the bond. There appears no 
logical reason why persons interested in the estate should receive notice. 
The purpose of the section is to lessen the cost of administering trust 
estates. It is for the benefit of the cestui que trust that the provisions 
of section 106 of the Surrogate’s Court Act were invoked. It is argued 
that this section applies only to original bonds. But this section was in 
effect long before the original bond was filed, and any bond filed was 
necessarily subject to its provisions. In any event the beneficiaries in 
seeking to hold the bank liable seem to have ratified the order reducing 
the bond. 

The decree should be modified on the law, as indicated herein, and, 
as so modified, should be affirmed, without costs, and matter remitted 
to the Surrogate’s Court to enter a decree in conformity with this opinion. 

Decree of the Westchester County Surrogate’s Court modified on the 
law (1) by eliminating therefrom the surcharge imposed on the estate 
of George Spicer, Sr.; (2) by determining that the bank is liable for 
violating the order of July 2, 1927, together with Gardner G. Winship, 
as trustee, for the full amount of the surcharge; and (3) by determining 
that the obligation of the surety on the trustee’s bond was validly 
reduced by the order of July 2, 1927, from $25,000 to $7,500. As thus 
modified, the decree is unanimously affirmed, without costs, and the 
matter is remitted to the Surrogate’s Court for the entry of a decree 
accordingly. 


Waiver of Optional Acceleration Clause by Holder 
of Note 


Carmichael v. Rice, Supreme Court of New Mexico, 158 Pac. Rep. 
(24) 290 


A clause in a note as follows: ‘‘If any installment of this note, 
either principal or interest, is not paid at the time and place specified 
herein, and shall remain unpaid for thirty days or longer, the entire 
amount unpaid on this note, shall at the option of the holder of this 
note and without demand or notice by due and payable forthwith’’ 
is held to be an optional and not an automatic acceleration clause. 
Payments due on note on default containing such optional accelera- 
tion clause do not become automatically accelerated, without some 
affirmative act on part of the holder thereof. There must be some 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 936. 
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exercise of that option, some affirmative act showing an intent to elect 
to accelerate; and the additional clause ‘‘ without demand or notice’’ 
means, simply, that the holder may exercise such option without 
giving to the maker any notice of such intention and without demand 
for the payment of the unpaid balance which would thus be 
accelerated. 

Plaintiff, holder of a note in the original sum of $5,500, containing 
an acceleration clause which stipulated, that upon default of payment 
of principal or interest, the entire amount unpaid would at the option 
of the holder of the note and without demand or notice, be due and 
payable, upon default by maker, brought an action to set aside the 
note because of alleged fraud in its procurement. While this action 
to set aside was pending, maker made tender of payment of three 
monthly installments due and plaintiff refused to accept them. The 
court dismissed the plaintiff’s suit to set aside the note. Thereafter 
plaintiff brought instant action wherein he sought enforcement of 
the acceleration clause of the note and to collect the full amount 
thereof. 

It was held that where the plaintiff, as holder, had merely an 
option to treat it as due before the time fixed for its maturity because 
of non-payment of interest or other default, he waived or lost his 
option by failure to exercise it before tender of the amount actually 
due. 


Action by Hattie Elizabeth Carmichael against Charles T. Rice, 
alias C. T. Rice, to recover the unpaid balance claimed to be due under 
a note and for other relief. From a judgment of dismissal, plaintiff 
appeals. 

Affirmed. 

William T. O’Sullivan, of Albuquerque, for appellant. 

Iden, Adams & Johnson, of Albuquerque, for appellee. 


MABRY, C. J.—Plaintiff-appellant brought suit for $4,500 as the 
unpaid balance claimed to be due under the terms of a certain promis- 
sory note in the original sum of $5,500 for attorney fees and for a 
judicial declaration that appellant holds a vendor’s lien to the extent 
of such unpaid balance against certain real property sold to appellee. 
The facts are not seriously in dispute and the issues presented reduced 
themselves almost entirely to a question of law, i.e. the legal effect of an 
acceleration clause in the note in question. It is conceded that if the 
acceleration clause is optional, the entire note has not become due and 
only the $50 monthly payments, together with an additional $500 annual 
payment, are to be met as they fall due. The trial court held that under 
the terms of the note, the acceleration right being optional, and not 
automatic, there was required some affirmative action on the part of 
appellant in order to accelerate the payments, and that no such affirma- 
tive action having been taken dismissed the complaint. This appeal 
results. 

The question to be determined is whether the acceleration clause is 
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automatic or optional. The clause in the note which presents the 
question provides: 


“If any installment of this note, either principal or interest, is not 
paid at the time and place specified herein, and shall remain unpaid for 
thirty days or longer, the entire amount unpaid on this note shall, at the 
option of the holder of this note and without demand or notice, be due 
and payable forthwith.’’ 


Appellant contends that such language is ambiguous, confusing, and 
self-contradictory, and, having been prepared by the payor, appellee, it 
should be strictly construed against him; that it should be held to work 
an automatic acceleration. Obviously, in view of the court’s findings 
of fact which we determine are substantially supported by the evidence, 
unless it can be said that the language of the note affords an automatic 
acceleration of all payments and that no affirmative action on the part 
of appellant need be shown, the issue, in all events, must be resolved 
against appellant. 

Appellee contends that the language in question operates merely as 
an optional acceleration, as the trial court likewise concluded, and sees 
no ambiguity because of the additional language ‘‘and without demand 
or notice’’; that since the acceleration clause in the note is in fact 
optional, and not automatic, it was necessary for appellant by some 
affirmative action to exercise this option before a valid tender be made 
by appellee. 

An intention to make the note optional with the holder, that is to 
require that she must by some affirmative act accelerate the payments, 
might have been more clearly expressed; yet we agree with the trial 
court that this right was an optional one and the payments did not 
become automatically accelerated, without some affirmative act on her 
part. We cannot say that any great uncertainty exists where it is 
provided that when any installment of the note is not paid at the time 
and place specified therein and shall remain unpaid for thirty days or 
longer, the entire amount unpaid thereon shall, ‘‘at the option of the 
holder of this note and without demand or notice, be due and payable.’’ 
We will give the clause that construction which makes sense, avoiding 
that which makes none. And that is to say that under the clause in 
question there must be some exercise of the option, some affirmative act 
showing an intent to elect to accelerate; and that the additional clause 
‘without demand or notice’’ means, simply, that the holder may 
exercise such option without giving to the maker any notice of such 
intention and without demand for the payment of the unpaid balance 
which would thus be accelerated. 

As appellee argues, this of course does not mean that the holder can 
exercise the option by some secret mental process on her part not 
evidenced by some form of affirmative action, such as by bringing suit 
thereon, or say, by entering the entire unpaid balance as immediately due 
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and payable upon her books of account. It is imperative that some act, 
signifying an intention to accelerate must appear; and here, none does. 
There may be other possible affirmative acts other than demand or notice 
by which an option could be exercised under the language of this note; 
without doubt it could be exercised simply by bringing suit. 

The note, it must be said, is not in the conventional form ordinarily 
employed although we find in 7 Nichols’ Ency. of Legal Forms, page 588, 
this clause: ‘‘If any installments of this note be unpaid when due, all 
installments hereof shall immediately become due at the option of the 
legal holder hereof without notice or demand.’’ 

Certainly the clause cannot be construed as both automatic and 
optional. But if it can be said that one feature of the clause neutralizes 
the other and it could not be said whether it possesses an automatic or 
an optional character, then, under the circumstances, the entire clause 
should be disregarded, in which event appellant’s position would still 
not be strengthened. 

With substantial evidence to support, the trial court found that the 
first payment was due upon said note on August 1, 1944, and that this 
was not paid or tendered within thirty days; that on September 5th 
_ plaintiff instituted suit, not upon the note or any installment thereupon, 
but to set aside the note because of alleged fraud in its procurement and 
that appellee seasonably appeared and answered; that the cause came 
on for trial on the merits on October 27th, when, after hearing, the action 
was by the court dismissed ; that prior thereto, and on October 10th and 
while the action to set aside was pending, appellee tendered to appellant 
the sum of $150 for the sums due on the three monthly installments due 
on the first day of August, September, and October, but that appellant 
refused to accept payment; then on October 27th and after failure in 
her attempt to have set aside the note for fraud in procurement in the 
original suit, appellant brought this suit seeking enforcement of the 
acceleration clause of the note and to collect the full amount thereof. 

Thereafter and while this present suit was pending appellee made 
further tender and sought to pay the installments due and unpaid but 
this repeated tender was likewise not accepted. That although the pay- 
ments so tendered were not tendered through the First National Bank, 
as the note provided, this was for the reason that at the special instance 
and request of appellant payments were to be made directly to her; 
that at no time was affirmative action of any kind taken on the part of 
appellant to indicate in any way that she had exercised, or intended to 
exercise, the option to accelerate the payment of the note until this suit 
was filed on October 28th. 


‘“Where the holder of paper has merely an option to treat it as due 
before the time fixed for its maturity because of non-payment of interest 
or other default, he may waive or lose his option . . . by failure to exercise 
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the option before tender of the amount actually due.’’ 8 C. J. 418; 10 
C. J. 8., Bills and Notes, § 251. 


Appellant would make much of what he calls the insufficiency of the 
alleged tender made on the 18th of August through an offices employee of 
appellee. The trial court found, with ample evidence to support, that 
appellant, ‘‘by her own statements and conduct,’’ in refusing to see 
appellee’s employee and agent, one Eula Smith, during the month of 
August, 1944, ‘‘prevented’’ appellee from paying or making tender of 
the $50 due on August 1, 1944. It is apparent from the record that 
appellant did not want the payment which the agent then, on or about 
August 18th, offered to bring to her. And this being true, the tender 
will be considered as having been made in fact. We, like the trial court, 
find no merit in such contention. 

Our examination of the record persuades us that the findings in 
respect to tender have ample support in the evidence. It was plain that 
appellant did not intend to accept payment at any time when the matter 
of making them becomes important on the issue here presented. Certainly 
to have accepted any tender after September 5th, when the suit to set 
aside the note and sale based thereon for fraud in procurement, was filed 
would have been to recognize the validity of the transaction by which 
the note was secured and thus to defeat the very claim she was insisting 


upon establishing in such suit. Where it is clear that a tender if made, 
will not be accepted, it need not be kept good. 52 Am. Jur. 234. 
And, as a general rule, where a tender ‘‘is relied upon merely de- 
fensively, it is not necessary that it be kept good or that the money be 
paid into court.’’ 52 Am. Jur. 235. 


‘‘A tender need not be kept good where it clearly appears that the 
tender if made will not be accepted.’’ 52 Am. Jur. Tender, p. 234, sec. 
28. And even the formal tender itself need not be made which would 
otherwise be required, ‘‘where it is reasonably plain and clear that, if 
made, such a tender would be an idle ceremony and of no avail.’’ 52 Am. 
Jur., Tender, 216, sec. 4; Sherwood v. Greater Mammoth Vein Coal Co., 
193 Iowa 365, 185 N. W. 279; Henderson v. Foster, 139 Va. 543, 124 
S. E. 463. 

The intention to accelerate maturity must be evidenced by clear and 
unequivocal acts followed by affirmative action towards enforcing the 
declared intention,’’ says the Court of Civil Appeals of Texas in Curtis 
v. Speck, 130 S. W. 2d 348, 351. It seems to us no confusion results from 
the employment of the language complained of as confounding counsel 
for appellant. To say: ‘‘ At the option of the holder of this note, without 
demand or notice,’ is but to say that presentment for payment, a 
demand, is waived, and likewise all notice of intention to accelerate. 
But that is not to say that some affirmative act accelerating, an actual 
exercise of the option, must not be shown. 


The court in Beckham v. Scott, Tex. Civ. App., 142 S. W. 80, cited 
with approval in Parker v. Mazur, Tex. Civ. App., 13 S. W. 2d 174, 175, 
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speaking upon the question of an exercise of the option of the holder of 
a note to accelerate the entire indebtedness, says: 


“In the absence of the clause in each note, ‘The makers and all en- 
dorsers hereof severally waive presentment for payment, notice of dis- 
honor and of protest,’ there would be no question that the notes could 
not have been declared due without formal notice to the maker of the 
notes. The power to declare one or all of notes due in case of default 
of payment of interest is left optional with the owner or holder of the 
note. No notice of acceleration of payment of the whole was given by 
the owner to maker, and, unless the waiver of presentment for payment 
waived all notice of declaration of acceleration of payment, the injunc- 
tion was properly granted. The exercise of such action is a harsh one 
in any case, and especially so under the facts of this case, .. .’’ 


The customary waiver of ‘‘presentment, demand, protest, and notice 
..,’’ also appearing in the closing paragraph of the note, if it could 
be said that it is merely repetitious of the language in question therein 
employed (a question we need not, and do not, decide), cannot weaken 
the force of the language in either place. Perhaps it was the intention 
of counsel who prepared the note to make it certain that demand for 
payment and notice of default were not conditions precedent to the right 
on the part of the holder to exercise the option to declare the entire 
amount unpaid on the note due and payable forthwith, as distinguished 
from language of similar import pertaining to the indebtedness gener- 
ally. It is easily to be assumed that in the preparation of the note it was 
thought best not to rely upon the general clause last appearing in the 
note, but, to make it plain and certain, to state specifically, that it would 
be also unnecessary to make demand, or give notice, before exercising the 
optional right to accelerate. 

The evidence clearly supports the contention of appellee and the 
findings of the court that appellant did not intend to accept payment at 
the time it was first tendered some eghteen days after due—August lst— 
and her conduct in filing the suit to cancel the note and get back her 
property certainly indicated her intention to not accept payment on a 
transaction she would now wholly disavow in a very positive manner. 
While it may be said that tender was made and the offer rejected, and 
that the tender was kept sufficiently good under the circumstances even 
when it was clear that further tenders than those made would avail 
nothing, it may also be said that the conduct of appellant at all times 
after the filing of her-suit on September 5th at least, if not before, was 
sufficient to advise appellee that the right of option would not be exer- 
cised. It is doubtful whether he needed to keep good his tender during 
the pendency of that suit, although it appears that he did. 

‘A court of equity will scan very closely the enforcement of an 
ecceleration clause which will work great hardship on the debtor.’’ 
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10 C. J. S., Bills and Notes, p. 753, § 251, subsec. f; Parker v. Mazur, 
Tex. Civ. App., 13 S. W. 2d 174. 

‘‘The acts and words relied on to constitute a waiver must be such 
as to justify the maker in believing and acting on the belief that the 
right will not be exercised without granting him an opportunity to 
protect himself by payment from the penalties incident to acceleration. ’’ 
10 C. J. S., Bills and Notes, p. 752, § 251, subsec. f; Rhodes v. Dallas 
Joint Stock Land Bank, Tex. Civ. App., 91 S. W. 2d 962, Stalder v. 
Riverside Groves, etc., 167 Cal. 560, 140 P. 252; Heckert v. Hilscher, 61 
Wash. 269, 112 P. 365. 

A careful review of the record satisfies us that appellee can be 
charged with no default which would have accelerated the monthly pay- 
ments due upon the note and that appellant’s claim must fall. Finding 
no error the judgment is affirmed, and it is so ordered. 

SADLER, BRICE, and LUJAN, JJ., concur. 

BICKLEY, J., did not participate. 


Purchaser of Worthless Bond Entitled to Recover 
Money Paid 


Friedman v. Schneider, St. Louis Court of Appeals, 186 S. W. Rep. 
(2d) 204 


A corporate bond which has been canceled or declared void by 
a court of competent jurisdiction, being no longer an obligation 
of the maker, cannot thereafter be made the subject of a binding sale. 

Defendant a real estate broker received a corporate bond from 
a client for sale. The bond had a face value of $500. It was payable 
to bearer and was one of a series secured by a mortgage on the 
corporate property of the issuing corporation. Defendant having 
no knowledge of the value of the bond, offered it through an invest- 
ment broker to plaintiffs. Plaintiffs after checking with Moody’s 
Service and Capital Quotations, purchased the bond. The bond was 
worthless because of the corporation’s reorganization (Bankruptcy 
Act Sec. 101 et seq., 11 U. S. C. A. see. 501 et seq.) and by order of 
the Federal Court a time limit was decreed upon which exchanges. 
of old bonds could be effected by holders thereof under the re- 
organization plan. In the instant case the defendant’s client 
neglected to avail herself of the exchange privilege for 64 years. 

Plaintiffs brought an action against defendant for money had and 
received and there was a finding for defendant. On appeal the 
judgment was reversed and remanded with directions to enter 
judgment for plaintiff and against the defendant for the amount 
paid for the bond. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 204. 
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It was held that the plaintiffs were entitled to the return 
of their money. The bond was entirely worthless and plaintiffs 
received nothing for their money. The defendant did not warrant 

., the solvency of the corporation issuing the bond, but he impliedly 
warranted that the corporation as maker existed and that the instru- 
ment was an obligation of the maker. 


Action for money had and received by W. Stix Friedman and others, 
copartners doing business under the name of Friedman, Brokaw & 
Samish, against Louis Schneider. Judgment for defendant, and plain- 
tiffs appeal. 

Reversed and remanded with directions. 

Lowenhaupt, Waite, Chasnoff & Stolar, Martin Stolar, and Norman 
Begeman, all of St. Louis, for appellants. 

Albert E. Hausman and Arthur F. C. Blase, both of St. Louis, for 
respondent. 


HUGHES, P. J.—This is an appeal by plaintiffs from a judgment 
against them in an action for money had and received. The case was 
triéd to the court, without the intervention of a jury. 

From the evidence it appears that sometime prior to December 30, 

- 1942, defendant Schneider, a real estate broker, received from a client 
a bond issued by the United Public Utilities Company, a New Jersey 


corporation, with the request that he sell it for the client. The bond in 
question had a face value of $500. It was payable to bearer, and was 
one of a series secured by a mortgage upon the corporate property of 
said corporation. ~ 

Defendant was not familiar with the marketing of such securities, 
and had no knowledge or information concerning its value. Thereafter 
someone in defendant’s office telephoned Charles L. Kuhlmann, who is 
in the investment business, and requested him to make a bid on the 
bond. Kuhlmann, likewise, was unfamiliar with the status or value of 
the: bond. He thereupon called a Mr. Moss, an employee of plaintiffs, 
and: Moss told him that the bond itself was worth about fifty cents on the 
dollar, but that back interest for nine or ten years at 5 per cent, then 
due and unpaid, was probably collectible. Kuhlmann relayed this 
information to defendant. A few days later, in a telephone conversation, 
.Moss stated to Kuhlmann that he was still interested in the bond, but 
would like to see it. Kuhlmann thereupon secured the bond from 
defendant’s office, and took it to Moss, who said that it was the bond he 
was bidding on. Kuhlman then returned the bond to defendant’s office. 
Several days later, defendant asked Kuhlmann if plaintiffs were still 
interested in buying the bond, and upon telephone inquiry, Moss told 
Kuhlmann that plaintiffs were interested in buying the bond at ap- 
proximately $475. Kuhlmann thereupon again took the bond to Moss, 
and at the time told Moss that he had known defendant for six or seven 
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years.. Moss kept the bond, and requested Kuhlmann to come back the 
next day for the check. The next day Moss delivered to Kuhlmann a 
check in the sum of $489.75 for the purchase price, payable to defendant. 
Upon delivery of the check to defendant, defendant deposited it in his 
own bank account, and remitted the amount thereof to his client. 

Moss testified that before purchasing the bond, he checked Moody’s 
Service and Capital Quotations, which indicated that the bond was to 
be exchanged or had been exchanged for various new securities, and was 
a valid obligation of the debtor company, and had a definite value. 
He'stated that he retained the bond, after it had been delivered to him 
by Kuhlmann, in order to verify the amount of interest which had 
accrued on the new securities, so as to arrive at a proper figure to be 
paid defendant for the bond. 

Plaintiffs then sent the bond to the City National Bank and Trust 
Company of Chicago, to be exchanged for the new securities which the 
Moody’s manual had indicated were to be issued in place of it. The 
bank returned the bond with the notation that the time limit had expired. 
Plaintiffs then wrote to Mr. Samuel W. White, President of the United 
Public Utilities Corporation, for information with respect to the matter, 
and received the following reply: 


‘*United Public Utilities Corporation 

“*902 Market Street, Wilmington, Delaware 

‘‘Chicago Office 
‘*20 North Wacker Drive 
‘‘Chicago, January 12, 1943 
‘‘Friedman, Brokaw & Samish, ; 

**711 St. Charles Street 

**Saint Louis, Mo. 

““Att.: Mr. M. M. Moss 

‘“Gentlemen : 


‘‘Replying to your letter of January 11th City National Bank & 
Trust Company of Chicago was appointed as Agent of the Federal 
Court to effect the exchanges of securities under the Plan of Reorganiza- 
tion of United Public Utilities Company, which was consummated 
December 31, 1934. 


‘For 64 years, this Corporation made vigorous efforts to promote 
the exchange of outstanding securities of the Old Company. Last year, 
the Federal Court entered an order directing further exchanges to be 
stopped and ordering this Corporation to insert advertisements in cer- 
tain New York, Chicago and Pacific Coast newspapers on two specific 
advance dates, notifying all holders that the right to exchange would 
shortly be terminated. The final date on which exchanges could be 
effected was August 25, 1941, and, by direction of the Court, the nominal 
amount of the Corporation’s securities remaining in the hands of the 
Exchange Agent were thereupon cancelled. 

‘*At no time has this Corporation been authorized by the Court to 
effect such exchanges, and both this Corporation and the City National 
Bank & Trust Company of Chicago are powerless to restore to your 
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client the exchange privilege of which she neglected to avail herself 
for 64 years. 
‘‘We are extremely sorry that we are unable to make any suggestions 
whereby your client can avoid complete loss of her former investment. 
‘‘Very truly yours, 
‘Samuel W. White, 
‘*President.”’ 


The information contained in this letter was correct, as shown by 
copy of the order of the District Court of the United States for the 
Northern District of Illinois, which was offered in evidence in the ease, 
the relevant portions of which are as follows: 


‘‘It Is Therefore Ordered that the time within which the holders 
of first lien bonds or preferred stock of United Public Utilities Company 
shall surrender their securities to City National Bank and Trust Com- 
pany of Chicago or Provident Trust Company of Philadelphia for 
exchange for the securities of United Public Utilities Corporation shall 
expire at the close of business on August 25, 1941. 

It Is Further Ordered that after August 25, 1941 no holder of the 
first lien bonds or preferred stock of United Public Utilities Company 
shall participate in the plan of reorganization heretofore approved by 
the Court or have any claim whatsoever against the said City National 
Bank and Trust Company of Chicago, Provident Trust Company of 
Philadelphia, or United Public Utilities Corporation. 

‘‘It Is Further Ordered that as soon as practicable after August 25, 
1941, said City National Bank and Trust Company of Chicago and 
Provident Trust Company of Philadelphia shall surrender and deliver 
to United Public Utilities Corporation all securities, money, and other 
property delivered to each of them pursuant to said subparagraphs 
(b) and (d) of paragraph 7 of Part II of said order of December 18, 
1934, as supplemented and not delivered or paid or deliverable or 
payable by them in exchange for first lien bonds or preferred stock of 
United Public Utilities Company surrendered to said City National 
Bank and Trust Company of Chicago or Provident Trust Company of 
Philadelphia prior to the close of business on August 25, 1941.”’ 


Plaintiffs thereafter made demand upon defendant: for the return 
of the purchase price paid by them for the bond. Defendant refused 
to comply with this demand. Suit then followed. The trial resulted in 
a general finding and judgment for defendant, from which judgment 
plaintiffs have appealed. 

Appellants, in their assignment of error in this court, aver that the 
court erred in not rendering a finding and judgment in favor of 
plaintiffs. 

The transaction herein involved the sale and negotiation without 
endorsement of what appeared on its face to be a corporate bond, but 
what in fact by reason of reorganization of the corporation under the 
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bankruptcy act was worthless. One of the necessary elements to 
constitute a valid sale of personal property of any character is the 
existence of a subject matter or thing to be sold. This rule as to property 
generally is stated in 55 C. P. p. 62 as follows: 


“*Since a completed sale can be effected only where there is a transfer 
of: title, it is essential to a complete or executed sale that the goods 
which form the subject matter of the sale be in existence and identified 
at the time of the sale, or at least that they have a potential existence 
at that time; or, stating the rule conversely, things not in actual or 
potential existence cannot be the subject of a sale. If, therefore, there 
is a contract for the present sale of ‘specific goods,’ that is, goods 
identified and agreed upon at the time the contract to sell or of sale is 
made, the sale is void, where the substance of the thing sold is not in 
existence at the time of the sale, or where the goods, without the knowl- 
edge of the parties, have ceased to exist at the time of the contract; 
and this rule is expressly presented by the Uniform Sales Act, and, 


as modified by such statute, applies where the goods partially cease to 
exist.’’ 


And on page 74 as follows: 


‘“As a general rule there is an entire failure of consideration for a 


contract of sale, where the goods or property bought is entirely worth- 
ages 


A total want or failure of consideration may always be insisted on 
to avoid a contract of sale, and if the thing sold be of no value to anyone, 
it cannot be the basis of a bargain. Brown v. Weldon & Langford, 
27 Mo. App. 251. In the absence of an express warranty, the assignor 
of a chose in action, for a valuable consideration, impliedly warrants 
to the assignee that the chose assigned is a valid, subsisting obligation 
in his favor against the debtor to the extent to which it purports to be 
such, and as a general rule the assignor of a claim impliedly warrants 
that it is valid and that the debtor or obligator is liable to pay it, and 
if in fact the claim is invalid, the assignor is liable to the assignee for 
the amount paid for the assignment. After stating and following these 
general principles of law, a recovery of the purchase price paid for 
invalid special taxbills was upheld in the case of Miners’ Bank v. 
Burress, 164 Mo. App. 690, 147 S. W. 1110, 1111, and the court 
said: 


‘* As a general rule, the assignor of a claim impliedly warrants that 
it is valid, and that the debtor or obligor is liable to pay it; and if in 
fact the claim is invalid, the assignor is liable to the assignee for the 
amount paid for the assignment. 2 Am. and Eng. Ency. Law, 1090; 
Daskam v. Ullman, 74 Wis. 474, 43 N. W. 321. ; 


‘‘When an innocent purchaser of taxbills and the lien thereof does. 
not get the lien, because it did not exist at the time of its assignment 
and was rendered invalid by the wrong of the vendor, he does not get 
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what he intended to purchase, and can recover the consideration from 
the vendor; there being an implied warranty that the thing sold was 
valid and existing. Wood v. Sheldon, 42 N. J. Law, 421, 36 Am. Rep. 
523. The plaintiff purchased of defendant a bona fide, subsisting 
demand and received a taxbill, prima facie valid, which was in fact 
absolutely void ab initio. 

‘Where anything is purchased under a material mistake of fact, 
the consideration may be recovered, whether the mistake be that of both 
parties or of one alone, and, when the mistake is that of one party alone, 
whether the fact be known or unknown to the other party. Benjamin 
on Sales (7th Ed., Bennett) pp. 396, 397. 


The rule seems generally to prevail that the purchase money paid 
by a buyer for a chattel may be recovered back, if there is a total failure 
of consideration by reason of the goods purchased being wholly worth- 
less.’’ 


In the later case of Bank of Commerce v. Ruffin, 190 Mo. App. 124, 
175 S. W. 303, the Springfield Court of Appeals, reasserting the 
principles stated in the Burress case, reviewed cases holding that any 
defect unknown to seller and buyer which renders the chose in action 
absolutely void entitles the purchaser to recover the purchase price. 


The law announced in these cases in no way conflicts with the law 
as announced in the case of Bank of Otterville v. Bank of Boonville, 
223 Mo. App. 572, 16 S. W. 2d 702, cited by respondent, which holds 
that a negotiable instrument endorsed by the seller ‘‘ without recourse,’’ 
the rule of caveat emptor applies in the absence of a fraudulent repre- 
sentation or concealment by the seller as to the value of the paper, 
including the solvency of the maker. That case holds that the seller 
does not warrant the solvency of the maker of the instrument; and, 
while that is the law, it is also the law that the seller does impliedly 
warrant the existence of the maker and that the instrument is an 
obligation of the maker. Hence a promissory note or other obligation 
which has been cancelled or declared void by a court of competent 
jurisdiction is no longer an obligation of the maker, and cannot there- 
after be made the subject matter of a binding sale. 

The question determinative of this case simply is whether the pur- 
ported bond plaintiffs purchased is of any value whatever. If it was 
of value plaintiffs are bound by their purchase, but if it was entirely 
worthless then plaintiffs received nothing for their money and are 
entitled to recover it. The maker of the bond involved in the transaction 
had become insolvent and had reorganized as a corporation under the 
Bankruptcy Act, 11 U. S. C. A. Chapter 10 § 501 et seq. The purpose 
of that Act was to facilitate rehabilitation of embarrassed corporations 
by a scaling or rearrangement of their obligations and shareholders’ 
interests, thus avoiding a winding up, a sale of assets, and a distribution 
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of the proceeds, and a salient element in such a reorganization is the 
discharge of all demands of whatsoever sort, executory and contingent, 
presently due or to mature in the future. City Bank Co. v. Irving 
Trust Co.,299 U. S. 433, 57 S. Ct. 292, 81 L. Ed. 324. The purpose of 
the act is not only that all demands of every nature and description are 
thereby discharged, but all the property dealt with shall be free and 
clear of all claims. Black v. Richfield Oil Corporation, D. C. Cal., 41 
F. Supp. 989. And it is held that under sections 224 (1) and 228 (1) 
of the Bankrupty Act, 11 U. S. C. A. §§ 624 (1), 628 (1), the plan 
of reorganization upon confirmation becomes binding upon all creditors 
and stockholders and upon confirmation all their rights and interests 
are terminated except as provided in the plan. Ely v. Donoho, D. C. 
N. Y., 45 F. Supp. 27. 

The Bankruptcy Act provides as to the plan of reorganization as 
follows: 


11 U.S. C. A. § 624: ‘‘Upon confirmation of a plan— 

‘*(1) the plan and its provisions shall be binding upon the debtor, 
upon every other corporation issuing securities or acquiring property 
under the plan, and upon all creditors and stockholders, whether or not 
such creditors and stockholders are affected by the plan or have accepted 
it or have filed proofs of their claims or interests and whether or not 


their claims or interests have been scheduled or allowed or are allow- 
Wns sc 


Section 628: ‘‘Upon the consummation of the plan, the judge shall 
enter a final decree— 


‘*(1) discharging the debtor from all its debts and liabilities and 
terminating all rights and interests of stockholders of the debtor, except 
as provided in the plan or in the order confirming the plan or in 
the order directing or authorizing the transfer or retention of 
property;...”’ 


It was under this law that the United Utilities Company, who issued 
the bond in. controversy, proceeded through the Federal Court and was 
reorganized. Under the provisions of this law all of its property, 
tangible and intangible, went into the reorganized corporation, and 
under this law the old corporation necessarily ceased to exist,—it 
became the new corporation. Respondent suggests that the holder of 
the bond still has a cause of action against the old corporation. How 
could this be if the old corporation has ceased to exist, and its identity 
merged in the new or reorganized corporation? Where would the suit 
be brought, and how could service be obtained, any more than if suit 
be filed against a dead man? Certainly the reorganized corporation 
is in no way liable because the judgment of the Federal Court expressly 
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provided that it should not be liable for any claim against the old 
corporation after August 25, 1941. 

In consideration of these matters there is only one conclusion that 
can be drawn, and that is that the bond plaintiffs thought they were 
buying and defendant thought he was selling was in fact a worthless 
paper, and plaintiffs received nothing of the slightest value for their 
money, and it should be returned to them. 


Ordered that the judgment of the circuit court be reversed and the 
cause remanded with directions to enter defendant for the sum of 
$489.75 with interest thereon at the rate of 6 per cent per annum from 
January 14, 19438, the date of demand, and for costs. 

On Respondent’s Motion for Rehearing. 


HUGHES, P. J.—In his motion for rehearing respondent contends 
that our opinion is in contravention of provision (1) of Section 3080, 
R. 8. 1939, Mo. R. S. A. § 3080. The entire Section is as follows: 


‘*Every person negotiating an instrument by delivery or by qualified 
indorsements warrants: (1) That the instrument is genuine and in all 
. respects what it purports to be; (2) that he has a good title to it; (3) 
that all prior parties had capacity to contract; (4) that he has no knowl- 
edge of any fact which would impair the validity of the instrument or 


render it valueless. But when the negotiations is by delivery only, the 
warranty extends in favor of no holder other than the immediate 
transferee. The provisions of subdivision three of this section do not 
apply to persons negotiating public or corporate securities, other than 
bills and notes.’’ 


Although we did not mention this section of the statute specifically, 
it was not overlooked. The section is to the effect that every person 
negotiating an instrument by delivery warrants that it is ‘‘genuine and 
in all respects what it purports to be.’’ That the bond in this case was 
genuine, in the sense that it was not false, fictitious, simulated, spurious 
or counterfeit, may be conceded. On the other hand it was and is not 
‘*in all respects what it purports to be.’’ It purported to be an obliga- 
tion of the maker of the bond, whereas it was not, because the maker 
had been discharged from all of its debts and liabilities by the bank- 
ruptey court. The bond was no longer an obligation of the maker or 
of anyone else; it was functus officio, and consequently of no value 
whatever to anyone, and therefore not a subject of sale, as pointed out 
in our opinion. And while the respondent did not warrant the solvency 
of the maker of the bond, he did, under all of the authorities as well as 
the above statute, warrant that it was in all respects what it purported 
to be, to-wit, a subsisting obligation of the maker. 

The motion for rehearing is overruled. 
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Bank Cannot Offset Money on Deposit in Payment of 
Participating Interest in Loan 


Smaller War Plants Corporation v. Silver Creek National Bank, 
Supreme Court, 55 N. Y. Supp. (2d) 258 


Action by plaintiff to recover the sum of $4053.38, allegedly due 
by the defendant bank to the plaintiff pursuant to the terms of a 
written contract entered into between them. Defendant bank made 
a loan of $25,000 to a manufacturing company, for which said com- 
pany duly executed a promissory note. At the same time, plaintiff 
and defendant bank entered into an agreement, the terms of which 
provided that upon ten days. written demand by the defendant bank 
the plaintiff agreed to purchase and pay for an 80 per cent partici- 
pating interest in the note. On December 4, 1943 plaintiff purchased 
and paid for its 80 per cent participating interest, and under the 
terms of the agreement received a transfer of the note, collateral and 
other documents held by the defendant bank. There was a further 
provision stipulating that the holder of the note was to receive all 
payments on account of principal and interest.on the loan and 
promptly remit to the other party its pro rata share. 

Subsequent to the purchase of the participating interest by the 
plaintiff, the defendant bank offset from moneys which the manu- 
facturing company had on deposit with it, the sum of $4053.38, and 
applied it in payment of its 20 per cent participating interest. 
Defendant bank refused to pay said sum to plaintiff upon demand. 

It was held that pursuant to the terms of the agreement entered 
into between the parties that the plaintiff as purchaser of the 
participating interest and as holder of the note and collateral, was 
entitled to the sum offset by the defendant bank from the depositor’s 
account. The court held that all moneys taken as security or in 
reduction of the loan, be transferred to the plaintiff and subsequently 
disbursed proportionately pursuant to the terms of the agreement. 


Action by the Smaller War Plants Corporation against the Silver 
Creek National Bank on a contract relating to another’s note. 

Judgment for plaintiff. 

Harold E. Jacobson, of New York City (Sol A. Liebman and John 
T. Waters, both of New York City, of counsel), for plaintiff. 

Babeock, Sullivan & Weaver, of Buffalo (George D. Zahm, of New 
York City, of counsel), for defendant. 


KOCH, J.—This action was instituted by the plaintiff to recover the 
sum of $4,053.38, allegedly due by the defendant to the plaintiff pursuant 
to the terms of a written contract entered into between them. From 
the evidence adduced upon the trial, it appears that the defendant 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 771-811. 
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loaned to the Collins Upholstery Manufacturing Co., Inc., the sum of 
twenty-five thousand dollars ($25,000), which was evidenced by a 
promissory note. At the same time, the plaintiff and the defendant 
entered into a written agreement which provided, among other things, 
that upon ten days written demand by the defendant the plaintiff 
would purchase and pay for an eighty per cent (80%) participating 
interest in the note. Pursuant to the terms of the agreement between _ 
the parties, on or about December 4, 1943, the plaintiff purchased and 
paid for its 80 per cent participating interest, and under the terms of 
the agreement received a transfer of the note, collateral and other 
documents held by the defendant in connection therewith. It was 
further provided that the holder of the note should receive all payments 
on account of principal and interest on the loan and promptly remit 
to the other party its pro rata share. 

On or about December 17, 1943, and December 29, 1943, after the 
plaintiff became the sole and legal owner and holder of the note and 
collateral and entitled to collect the moneys pursuant to the terms of 
the participation agreement, the defendant offset from moneys which 
the Collins Upholstery Manufacturing Co., Inc., had with it on deposit 
the sum of $4,053.38, and applied such moneys in payment of its 
‘remaining 20 per cent participating interest in the loan. The defendant 
thereafter refused to pay over these moneys to the plaintiff, and this 
action was instituted. 

This action is one at law, predicated upon the contract between the 
parties. The defendant urges that, regardless of equities which might 
exist, the plaintiff is limited to the rights under the contract. Paragraph 
Six of the participation agreement is as follows: ‘‘6. Sharing of 
Collateral. Any and all security or guarantee on any note which bank 
or R. F. C. now holds or may receive further to secure bank or R. F. C. 
with respect to the loan shall secure the interests of both bank and 
R. F. C. in the loan. .. .’’ There can be no question, therefore, that as 
between the plaintiff and the defendant it was understood that the 
plaintiff was entitled to any security held or which may have been 
received by the defendant. The question then arises’ as to whether 
or not the moneys deposited by Collins with the defendant in its general 
banking account should be interpreted as falling within the terms 
‘‘security”’ or ‘‘collateral.’’ It is clear that the defendant might have 
permitted its depositor to withdraw the moneys on deposit. If the 
defendant had done this, no objection could have been made by the - 
plaintiff. People’s Nat. Bank of Pulaski v. Hewitt, 226 App. Div. 412, 
235 N. Y. S. 392, affirmed without opinion, People’s Nat. Bank. v. 
Hewitt, 253 N. Y. 523, 171 N. E. 765. However, the defendant did not 
permit this depositor to treat the moneys on deposit in any manner 
which it desired. Quite to the contrary, according to the examination 
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before trial, the defendant admitted that it offset the amount in dispute 
and set up that amount as a ‘‘reserve.’’ This action upon the part 
of the defendant was undoubtedly undertaken to secure its 20 per cent 
interest in the loan, and pursuant to the letter of the defendant dated 
February 19, 1944, it is evident that the defendant considered the offset 
as payment of the defendant’s loan. It would be a travesty on justice 
to consider that the defendant might secure its own possession by 
making the offset and calling it a ‘‘reserve’’ or ‘‘payment’’ and yet 
by the expedient of not calling the offset a ‘‘security’’ avoid sharing 
that which was unquestionably taken as security. Justice between the 
parties, as well as the evident intent of the contract, required that all 
security be transferred to the plaintiff and that any moneys which were 
paid, or any moneys which were taken as security or in reduction of 
the loan, be transferred to the plaintiff and thereafter disbursed 
proportionately. 

In accordance with the views herein expressed, therefore, I find 
that the plaintiff is entitled to the sum of $4,053.38 and interest, and 
give judgment against the defendant in that amount. Settle judgment. 


Individual Signing Note in Corporate Capacity Not 
Personally Liable 





Ruwisch v. Theis, Appellate Court of Illinois, 60 N. E. Rep. (2d) 109 





Under Uniform Negotiable Instruments Act, note signed by 
corporation and two officers over the designation of their offices is 
prima facie the obligation of corporation alone, and use in the promise 
to pay of the words, ‘‘I, we, or either of us,’’ does not establish 
personal liability of officers. 


An affidavit that note signed by corporation and two officers over 
the designation of their offices was delivered, not in individual 
capacity of officers, but solely as officers of corporation, together with 
prima facie evidence that note thus signed was obligation of corpora- 
tion alone was held to entitle officer of corporation to have judgment 
on note by confession, as against him personally, set aside. 


Action on a note by E. F. Ruwisch against Charles H. Theis and 
others. From an order denying his motion to vacate a judgment by 
confession entered as to him personally, named defendant appeals. 

Reversed and remanded with directions. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 831. 
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John B. Harris, of Granite City, for appellant. 
No appearance for appellee. 


CULBERTSON, J.—This is an appeal from an order of the Circuit 
Court of Madison County, denying and refusing the motion of appellant, 
Charles H. Theis (hereinafter called defendant), to vacate and set aside 
a judgment entered as to him, personally, by confession, in the said 
Cireuit Court. 

The note upon which judgment was entered was an ordinary form 
of note, containing the words, ‘‘I, we, or either of us’’ and signed at the 
bottom, 


‘*Holsinger—Theis & Co., (Inc.) 


‘J. W. Holsinger 
‘*President 


“‘Chas. H, Theis 
“‘Treasurer’’ 


Judgment was entered upon such note by confession on a narr and 
cognovit, against Holsinger—Theis & Co., Inc., a corporation, and 


J. W. Holsinger and Charles H. Theis, individually, for $3246.15 and 


costs. Immediately upon learning of such judgment, the individuals 
filed separate motions to vacate and set aside the judgment as to them, 
and after taking the matter under advisement, the Court below denied 
the motions, from which the defendant Theis now appeals. 

It is the contention of the defendant that the note is a note of the 
corporation only, and not of the individuals whose names appear thereon, 
and the defendant, likewise, contends that he was entitled to have the 
judgment vacated as a matter of right because plaintiff did not, in his 
original complaint, or otherwise, aver any facts tending to show a 
personal liability on part of the defendant. 

It is apparent that, under the provisions of Section 20 of the Uniform 
Negotiable Instruments Act (1943 Illinois Revised Statutes, Chapter 98, 
Paragraph’ 40), the note is prima facie the note of the corporation alone 
and not that of the individuals whose signatures appear above the 
designation of their offices. The language of the Section of the Act 
involved clearly sets forth that ‘‘Where the instrument contains, or a 
person adds to his signature, words indicating that he signs for or on 
behalf of the principal, or in a representative capacity, he is not liable 
on the instrument if he was duly authorized... .’’ 

Many eases have sustained the principle that a note of the character 
here involved is prima facie that of the corporation. Derby v. Gustafson, 
131 Ill. App. 281; Thompson v. Hasselman, 131 Il]. App. 257. The use 
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of the words ‘‘I, we, or either of us’’ in the note does not, under the 
facts, establish personal liability on the part of the officers signing the 
note for the corporation. Cannon v. Miller Rubber Products Co., 128 
Ohio 72, 190 N. E. 210; Williams v. Harris, 198 Ill. 501, 64 N. E. 988. 

The affirmative affidavit of affiant that the note signed and delivered 
to plaintiff was delivered not in the individual capacity of the officers, 
but solely as officers of the corporation, coupled with the prima facie 
evidence that the note was that of the corporation, in absence of any 
affirmative averments or showing of a personal obligation, justified the 
vacation and setting aside of the judgment as against the individuals. 
The Court erred in failing to do so. The judgment of the Cireuit Court 
of Madison County, entered as against the defendant, Charles H. Theis, 
should have been set aside and vacated, and the order of said Circuit 
Court refusing to so set aside and vacate said judgment is, therefore, 
reversed, and the cause is remanded to such Court, with directions to 
the Court below to set aside and vacate said judgment as to the said 
defendant, Charles H. Theis. 

Reversed and remanded, with directions. 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Construction of Language of Will—Devise in Trust—Adminis- 
trator Not Empowered to Sell 





Robert v. Downs, Court of Chancery of Delaware, 42 Atl. Rep. (2d) 315 

Decedent testate by his will left all his estate to his wife, as follows: 
**T give, devise and bequeath to my wife Hannah R. Jones, all my estate 
real, personal and mixed, except as such shall be hereinafter specified, 
for her personal use during her natural life, and to be controlled by my 
executors hereinafter named.’’ The decedent named his wife and 
another as executrix and executor of his will. By another provision of 
his will decedent provided as follows: ‘‘I also direct and appoint the 
above named James R. Hoffecker should he survive my wife Hannah R. 
Jones—trustee to sell my real estate within a period of two (2) years, 
and disburse the proceeds thereof—’’. Decedent’s wife died in 1944 
and the executor named in his will died in 1915. Subsequent to the death 
of decedent’s wife; the complainant in the instant case was duly ap- 
pointed administrator of the goods unadministered with the will 
annexed, of the decedent’s estate. As such administrator, the com- 
plainant entered into a contract of purchase and sale of the real estate 
with the defendant. Defendant subsequently refused to comply with 
his contract to purchase the property on the ground that the com- 
plainant, as such administrator did not have the power to sell and convey 
the property. The complainant sought by this action to compel 
specific performance of said contract of purchase and sale. The com- 
plainant’s rights depended upon whether the decedent’s real estate was 
devised in trust, with the direction that it be sold by the surviving 
trustee at the death of the life beneficiary, or whether the surviving 
executor, as such, was merely given a power of sale that could be 
exercised after his death by the administrator. 

It was held that the reasonable inference from the use of the words 
‘‘to be controlled’? was that there was a devise, by implication to 
decedent’s so called executors, as trustees, during the lifetime of his wife, 
and that active duties in managing and controlling the property for her 
benefit during that time were contemplated. The conclusion that a 
trust was created was corroborated by the fact that the decedent further 
provided in his will that the executor named therein ‘‘should he survive’’ 
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the decedent’s wife was appointed trustee to sell said real estate within 
two years. The complainant as such administrator did not have the 
power to sell and convey the real estate. The zomplainant’s bill was 
dismissed. 


Renunciation of Interest by Life Income Beneficiary Equivalent 
to Her Death Accelerating Remainders 





Willcox’s Estate, Pennsylvania Orphans’ Court, Montgomery County, 
No. 22364, March 13, 1945 


Settlor of Trust directed that one-half of the trust income should be 
paid to his daughter and at her death, her issue was to take the income 
which she had received during her life per stirpes. The settlor’s daugh- 
ter died leaving as her sole issue a married daughter, who according to 
the terms of the trust, was only one entitled to the income exclusively 
for her life or until the expiration of the time limited by law for said 
trust to continue. The married daughter being the sole issue, the 
contingency of the trust violating the rule against perpetuities became 
impossible, because she was living at the testator’s death. 

Later the married daughter submitted to the court a renunciation of 
“‘the interest in which but for this renunciation I—would have become 
entitled either by way of income or by way of remainder upon the 
death of my mother... .’’ The court acting upon this renunciation 
awarded one-half of the income of the trust in equal one-fifth shares to 
the five children of the married daughter. 

The issue presently before the court is whether the renunciation of 
the married daughter is equivalent to her death. If it is, the settlor’s 
direction will apply that at the married daughter’s death, the principal 
is to go absolutely to such person or persons, as being of the blood of the 
settlor’s daughter, would at the death of the married daughter be 
entitled to the principal by inheritance from the married daughter under 
the intestate laws of Pennsylvania. 

The court held that after the death of the settlor’s daughter, the 
primary consideration of the testator was his daughter’s issue, which 
he desired to enjoy the income from the trust so long as the law would 
permit. At the death of this issue, the settlor’s only concern was that 
the principal should go to descendants of the blood of the settlor’s 
daughter. Provided that recipients met this test, the identity of the 
individuals coming within that classification was of no concern to the 
settlor. Therefore, it must have been the settlor’s intention that when 
the married daughter had enjoyed the income for her life, or as long as 
she so desired, the principal was to go immediately to those persons of 
the blood of his daughter who would be entitled under the laws of 
intestacy as if the married daughter had died at that time. A further 
indication that the settlor was mainly concerned with classes rather than 
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individuals of the class is also shown in the provision that, in case the 
trust lasted to a point beyond which it would violate the rule against 
perpetuities, it was then to go to the then issue of his daughter. The 
court was of the opinion that the primary purpose of the testator having 
been fulfilled when the married daughter enjoyed the income as long 
as she desired and gave it up voluntarily, rather than by the compulsion 
of her death, the time had arrived, equivalent to her death, when the 
principal was to go out to those persons (the five children) that would 
be entitled thereto under the intestate laws had-she died at the time of 
her voluntary renunciation of the income. The court therefore held 
that the renunciation of the married daughter accelerated the vesting 
of the remainders, and that they vested in her five children with the 
result that the part of the trust of which the married daughter was a 
beneficiary is to be terminated and the principal distributed to the five 
children. 


Redelivery of Trust Assets to Settlor Does Not Affect Validity of 
Trust 





Fehder v. Furman, Supreme Court, 54 N. Y. Supp. (2d) 820 


Plaintiff, beneficiary of a trust deed executed by his father, now 
deceased, sought possession of the personal property therein described, 
an accounting in respect to said property and any accrued income or 
interest thereon, or in the event possession of property could not be 
given, then a judgment in the sum of $28,000. 

Subsequent to the death of the plaintiff’s mother, plaintiff’s father 
(hereinafter called decedent) executed an instrument in trust which 
recited the delivery of certain savings bonds, stock certificates and 
guaranteed first mortgage certificates to a named trustee, to hold the 
same for the following uses and purposes: 

‘*1. To pay the entire net income thereof to me annually during my 
lifetime. 

‘‘2. T shall have the right at any time before my death to receive 
the entire amount of the proceeds of the bonds, certificates or stocks 
hereinabove mentioned and to receive the cash therefor during my 
lifetime. 

‘*3. Upon my death, to pay over the entire trust fund remaining 
including any accumulated interest thereon to Louis Fehder, my son, 
and if he then be dead, to his heirs and next of kin.’’ 

Shortly after the foregoing instrument was executed, the decedent 
married .the defendant in the instant action. Decedent died imtestate 
and the defendant, in her application for letters of administration 
recited that her deceased husband had .left personalty valued at only 
$1,000. Defendant was duly appointed administratrix of decedent’s 
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estate. As administratrix, defendant gained access to decedent’s vault 
and there found the bonds, stock certificates and mortgage certificates 
described in the trust deed. 

It appeared from deposition of decedent’s attorney that subsequent 
to the execution of the trust deed, the decedent delivered all of the 
securities described therein to the trustee. However inasmuch as the 
trustee had no vault where the securities could be kept, the securities 
were immediately redelivered to the decedent upon advice of decedent’s 
attorney solely for safekeeping and for no other reason. Subsequent 
thereto decedent endorsed the savings bonds as follows: ‘*To Morris 
Fehder, and in the event of his death to Louis Fehder.’’ 

It was held that decedent intended to make an immediate gift of 
the property to plaintiff. The decedent’s reservation of the power to 
revoke the trust did not affect its validity there being no rights of 
creditors involved. Nor was the validity of the trust affected by the 
settlor’s (decedent) failure to endorse the stock and guaranteed mort- 
gage certificates. The redelivery of the property to the settlor solely 
for safe keeping did not destroy the trust. The redelivery was made 
upon the advice and assurance of counsel that it was entirely proper. 

It was further held that inasmuch as property appropriated by 
defendant was no part of decedent’s estate, plaintiff was not obliged to 
resort to Surrogate’s Court for relief. The Supreme Court is the 
proper forum for the determination of rights flowing from an intervivos 
(living) trust. 


Trustees Bound to Convey Trust Property to Purchaser Despite 
Higher Offer of Participation Certificate Owner 





Falstrom v. Spencer Corporation, Appellate Court of Illinois, 60 N. E. Rep. 
(2d) 243. 


Trustees were appointed to operate a commercial building and in 
pursuance thereof participation certificates were issued. Subsequent 
thereto trustees entered into an agreement to sell the building to a 
prospective purchaser who had first offered $67,500 and then $70,000, 
the trustees reserving the right to accept a higher offer within 20 days 
unless purchaser met the higher offer. An owner of participation certifi- 
eate offered $80,000. The prospective purchaser met this latter figure. 
Certificate owner brought this action to enjoin trustees from carrying 
out eontract of sale to prospective purchaser, and to compel the trustees 
to accept certificate owner’s higher bid of $85,000 for the building. 

It was held that the contract with prospective purchaser was valid 
and that the trustees were bound to convey to purchaser despite the 
certificate owner’s offer of $85,000 for the building. A trustee must 
exercise the highest good faith in administration of the trust, keeping in 
mind the beneficiary’s interest. 





—neeenscnaceneinaaeentinsenee 








TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Control of Incidents of Ownership by Grantor 





Harry Edison v. Commissioner of Internal Revenue, U. S. Circuit Court of 
Appeals, Eighth Circuit 


Grantor-taxpayer is taxable under Code Sec. 22(a) on income from 
two trusts, irrevocable by their terms, set up for the benefit of his son 
and daughter, where the trusted property consisted almost wholly of 
stock in a corporation of which taxpayer was a principal stockholder, 
where the taxpayer was trustee with sweeping powers of control and in- 
vestment outside the restraints imposed on a conventional fiduciary, and 
where the trustee had a power to invade the corpus at his discretion. 
Under such an arrangement, although the gifts to the trust is legally 
effective, the taxpayer has retained such control of the incidents of his 
previous ownership as to leave him in economic substance with what 
he previously had enjoyed in the family situation. The family rela- 
tionship constitutes a material factor in the determination of control, 
even though the grantor is no longer under legal obligation to support 
the beneficiaries. 


Blockage Valuation of Stock 





Havemeyer v. United States, U. S. Court of Claims, No. 45775 


Plaintiff made a gift to and in trust for his four children, among 
other properties or securities, of 160,000 shares of the common stock 
of the Great Western Sugar Company and 20,000 shares of the common 
stock of the South Porto Rico Sugar Company. In making a gift-tax 
return in 1935 of gifts made during the calendar year 1934 and in com- 
puting the gift tax thereon, plaintiff, on this return, valued each share 
of Great Western stock at $28.125, or $4,500,000 for the whole of the 
160,000 shares, and each share of South Porto Rico stock at $24.50, or 
$490,000 for the whole number of 20,000 shares. These values used on 
the return represented the mean between the highest and lowest quoted 
selling prices a share of such of the stock of these two corporations as 
was sold on the New York Stock Exchange on November 19, 1934, the 
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date of the gift. In July, 1937, assessment of $26,700 was made for 
additional gift tax (with interest) based on other adjustments. Claim 
for refund, filed in 1939, was rejected in 1940. 

The decision holds that it is competent and material to introduce 
evidence to show the value of the securities to be less than the mean 
between the highest and lowest quoted selling prices on the Exchange. 
Upon the facts as established by such evidence it is held that the fair 
market value on November 19, 1934, of 160,000 shares of the Great 
Western Sugar Company and 20,000 shares of the South Porto Rico 
Sugar Company were $25. and $22 a share, respectively, instead of 
$28.125 and $24.50 as contended by the Commissioner. On the second 
issue it is decided that any refund of gift tax is barred unless a claim 
therefor is filed within three years from time tax is paid. Here refund 
was limited to $26,700. 


Payments to Relatives Not in Contemplation of Death 





Estate of Ford v. Commissioner, U. S. Tax Court, T. C. Memo., Docket No. 3673 


Payments made by taxpayer decedent to twenty nephews and nieces 
in consideration of the promise of each to give him board and care for 
a definite period when requested are not includible in taxpayer’s gross 
estate as made in contemplation of death under See. 811(c) or as 
a transfer subject to alteration under Sec. 811 (d) (1) ILR.C. The 
Court found that at the time of making the payments in question dece- 
dent was in good health, active in business and walked three or four 
miles each day; that in making the payments decedent was looking 
ahead to a time when he might need the care and attention of relatives; 
that he was providing for the contingency of a long life and that the 
motive for the payments was associated with life during a possibly in- 
firm period, rather than with death. The payments of money tock 
effect immediately, and were not only complete transfers, but were 
subject to the unrestricted enjoyment of the payees. 


Taxability of Insurance Proceeds 





Liebmann v. Hassett, Collector of Internal Revenue, U. S. Circuit of Appeals, 
First Circuit, No. 4036 


The question in this case is whether the proceeds of certain’ life 
insurance policies should be included in the gross estate of the decedent 
for federal estate tax purposes under sections 302 (a) (c) (g) and 
(h) of the Revenue Act of 1926, as amended by section 404 of the 
Revenue Act of 1934. On the first point in issue the question involved 
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estate tax liability of proceeds of four policies of insurance, the total 
proceeds amounting to $81,081.71. Two of the policies were taken out in 
1925 and two were taken out prior to the enactment of the Rev. Act of 
1918, The policies taken out in 1925 were held taxable because of reserva- 
tion of incidents of ownership and also because of possibility of reverter. 
With respect to the other two policies the District Court decided they 
were not taxable because issued prior to the Rev. Act of 1918. Because 
of possibility of reverter present under both policies the District Court 
is reversed and the case is remanded for further proceedings in con- 
formity with the Cireuit Court opinion. On the second point the issue 
before the Circuit Court involved the valuation of policy of insurance 
transferred in contemplation of death. It was held that the full 
value of the proceeds less the proportioned part representing payment 
of premiums by the beneficiary is properly included in the gross estate. 


Entire Value of Trust Corpus Included in Gross Estate Because of 
Possibility of Reverter 





Estate of Charles Curie v. Commissioner, U. S. Tax Court, 4 T. C. No. 139 


Decedent established a trust reserving the income to himself for the 
life of his wife. Upon her death the income was to go to decedent’s 
children until they severally reach the age of 30 at which time the cor- 
pus was to be distributed to them. If none of the children reached the 
age of 30 and all of them predeceased decedent’s wife the corpus was to 
revert to decedent if alive or to his appointees under his will if he was 
deceased at the death of his wife. It was held that the value of the 
trust property is ineludible in decedent’s gross estate. 


Refund of Insurance Premiums Under Suicide Clause Taxable 





Estate of William Douglas Chew, Jr., v. Commissioner U. S. Circuit Court of 
Appeals, Fifth Circuit, No. 11145. 

The issue involved three insurance policies taken out by the decedent. 
He paid the premiums and named his mother as beneficiary. All three 
policies’ contained the usual provision that in the event of death of the 
insured by self-destruction within two years, the company would be 
liable only in the amount equal to the premiums paid and no more. 
Within the two-year period decedent committed suicide. It was held 
that the amounts received by the mother pursuant to the terms of the 
policies were not proceeds of insurance, but are taxable as transfers 
effective at death under Sec. 811 (c) of the Internal Revenue Code. 
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Interest on Estate Tax Deficiency Not Income Tax Deduction 





Commissioner v. Green, U. S. Circuit Court of Appeals, Ninth Circuit. 


Commissioner assessed an estate tax deficiency with interest against 
taxpayer and his brother as transferees of father’s estate. Taxpayer 
paid his share and claimed income tax deduction for interest paid, con- 
tending that the interest accrued was interest on his own indebtedness 
and hence deductible under Sec. 23 (b) of I. R. C. The deduction was 
disallowed. Transferee provisions of law merely add to Commissioner’s 
means of enforcing lien and do not make the indebtedness that of the 
transferee. 


Grantor Held Taxable Because of Retention of Powers 





E. S. Funsten v. Commissioner of Internal Revenue, U. S. Circuit Court of 
Appeals, Eighth Circuit 


Tax Court’s appraisal of the grantor-taxpayer’s control of trust 
property as equivalent to retention of economic ownership had a rational 
basis, and the grantor was taxable under Code Sec. 22 (a) on income 
of trusts he set up for his wife and children, where by the terms of 
the trusts grantor’s powers as trustee were almost limitless, and es- 
pecially where tax payer, as trustee, had power, in his sole discretion, 
to pay over to the beneficiaries, or to accumulate, the net income of 
the trusts, to shift the proportionate interests of the wife and children 
in the accumulated income account and the trust estate, and to change 
the administrative provisions of the trust. 


Estate Taxable Under Tax Convention With Canada 


Estate of Robert Harvey Lyons v. Commissioner, 4 Tax Court, No. 142 





A natural-born citizen of the United States, after an extended resi- 
dence in Canada, petitioned for naturalization as a citizen of that coun- 
try. Prior to his death, in 1942, he had not taken an oath of allegiance 
to the British Crown and certificate of naturalization had not been 
granted by the Canadian government. It was held that the decedent 
was a citizen of the United States at the time of his death. Therefore 
the estate tax must be computed as provided by the Convention between 
the United States and Canada, recently made effective, retroactively, 
to a period prior to decedent’s death. 





INVESTMENT AND FINANCE 


Edited by OSCAR. LASDON 


> 





HE ANNUAL report of the 

Treasury Department, pre- 
sented to Congress by the retiring 
Secretary of the Treasury, Henry 
Morgenthau, proposes the contin- 
uance of low interest rates into the 
post-war period. This extension 
is regarded as a necessary stimu- 
lant to full employment, as is a 
strengthening of the Treasury’s 
“policy influence” with respect to 
the money and credit markets. It 
is pointed out that full employ- 
ment is dependent on large hous- 
ing and producers’ expenditures 


Criticism of maintaining such a 
large proportion of the public 
debt in short-term securities is 
examined. It is emphasized that 
this development was dictated by 
the policy of “fitting the securities 
to the needs of the investor.” It is 
also observed that Great Britain 
resorted to short-term war financ- 
ing to a greater extent than this 
country, although Canada has 
pursued this policy to a lesser de- . 
gree. In this connection, the ac- 
companying table contained m the 
report is of interest. 


Increase in Each Maturity Class for Period 3/31/39—3/31/45 


One Year 

and less 
United States 33 per cent 
Great Britain 49 per cent 
Canada 21 per cent 


for capital goods and that these 
sectors of the economy are sensi- 
tive to the rate of interest. 

From July 1, 1940, through 
July 9, 1945, the report goes on to 
state, total war costs aggregated 
$325 billion. Of this amount, $134 
billion, roughly 41 per cent, has 
been paid by taxes. The remain- 
ing $211 billion has been financed 
by an increase in the publie debt, 
of which some $89 billion of bonds 
have been absorbed by commercial 
banking institutions and the Fed- 
eral Reserve banks. 


1-10 Years Over 10 Years 

40 percent 17 per cent 

52 percent 1 per cent (minus) 
32 per cent 47 per cent 


By way of further comment, the 
report also remarks that, in ar- 
ranging the maturity of the public 
debt, the Treasury has taken a 
practical view of affairs. Note 
the comment that “the Treasury 
has always borne in mind the fact 
that the time which the original 
purchaser of a security will hold it 
will depend, principally, upon his 
own future needs and convenience, 
and to a very minor extent upon the 
nominal maturity of the security.” 
Accordingly, the Treasury arrived 
at the conclusion that the indis- 
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criminate issuance of long-term 
securities to all classes of inves- 
tors would not insure their being 
held to the maturity by their 
original purchasers, but would 
merely result in the premature 
market liquidation. The report 
adopts the position that, since the 
Government such a 
large segment of the market and 
has a high degree of responsibility 
with respect to the remainder of 
the market, market sales of Gov- 
ernment obligations are essential- 
ly the same thing as cash redemp- 
tions. °° 

Attention is directed to the de- 
clining level of interest rates and 
the strength in the Government 
bond market during this war. Cur- 
rent experience is contrasted with 


comprises 
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previous war experience of weak 
bond markets and _ consequent 
capital losses to purchasers of 
Government securities. Before the 
outbreak of World War II, the: 
average rate of interest on Gov- 
ernment interest bearing debt was 
2.53 per cent, which declined to 
1.94 per cent on this June 30. 
Prior to the first World War, the 
average rate of interest was 2.36 
per cent, but it rose to 4.22 per 
cent by June 30, 1920. 

However, while it is conceded 
that the peak of borrowing re- 
quirements has probably passed, 
in some respects the most crucial 
period may lie ahead. For while 
the physical dimensions of the 
borrowing problem are conceded to 
be shrinking, “psychological diffi- 
culties” may be on the increase. A 
pious hope is expressed that the 
people of the United States will 
not “hazard the post-war economic 
stability which is now almost with- 
in their grasp, by prematurely re- 
laxing their efforts on the war 
bond fronts, or any others.” 

The Treasury also proposes to 
strengthen its own position in 
policy matters pertaining to the 
money and credit markets of the 
country, so as to embrace the fol- 
lowing areas: 

1. Policy control and correla- 
tion of programs on banking, in- 
surance, lending and borrowing. 
Much of this is now centered in the 
Departments of Agriculture, In- 
terior and Post Office (postal sav- 
ings), the Federal Housing Ad- 
ministration, the National Hous- 
ing Administration, and the Fed- 
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eral Deposit Insurance Corpora- 
tion. 

2. Policy influence with re- 
spect to the country’s money and 
credit markets, typified by activ- 
ities of the Board of Governors of 
the Federal Reserve System, the 
Federal Open Market Committee, 
and the Securities & Exchange 
Commission. 

3. Policy direction over the 
preparation of the President’s 
budget (now administered by the 
Bureau of the Budget), and over 
proposed legislation submitted to 
Congress from the standpoint of 
a unified fiscal program. 

This program of integration is 
justified by the Treasury on the 
basis that management of Federal 
fiscal affairs is weakened because 
of the “‘absence of a single, re- 
sponsible officer to whom the 
President may look for complete 
and comprehensive policy direc- 
tion.” 


Silver 


An article in the London Finan- 
cial News points to the probability 
of a revival of the monetary use of 
silver in the next few years, al- 
though remarking that no return 
to bimetalism is in prospect. 

To a large degree, silver has 
already been remonetized in the 
East where there has been an in- 
satiable demand for the metal as 
an alternative to gold; further- 
more, the trend of events seems to 
indicate a partial remonetization 
of silver in the Western world. In 
Europe, although the price of gold 
has reached prohibitive levels in 
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black markets, the available gold 
supply, even at prevailing high 
prices, is limited. However, silver 
coins may be regarded as second 
best to gold coins, and in their is- 
suance might go a long way to- 
ward relieving the currency diffi- 
culties in continental countries. 


Full Employment 


Opposition is gathering against 
the full Employment Bill of 1945, 
sponsored by Senator Murray, 
and currently receiving the atten- 
tion of the Senate Committee on 
Banking and Currency. 

The Commerce and Industry 
Association of New York, for ex- 
ample, voices the belief that, al- 
though the apparent purpose of 
the bill is to encourage private 
enterprise to provide employment, 
it is likely to be harmful since it 
“is founded on the wrong prin- 
ciples.” 

What the bill contemplates is 
the establishment of a balanced 
budget that will cover the entire 
economy of the country. | All re- 
ceipts and expenditures of all 
segments of government—Federal, 
state and local—would be lumped 
together in one .complete state- 
ment with corresponding figures 
of private business, both corpor- 
ate and non-corporate. It is then 
planned to inject investment 
funds into the economy at the 
level believed necessary to pro- 
vide jobs for all. 

Obviously, a budget of such 
scope and magnitude could not be 
properly integrated and maintain- 
ed even through the establishment 
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of an enormous bureaucracy. <Ac- 
cording to the Association, experi- 
ence has shown that the money 
spent by Government does not 
yield productive employment to 
anywhere near the extent realized 
when the same funds are utilized 
under the private enterprise sys- 
tem. 

One other observation is that 
peacetime Government expendi- 
tures must be restricted within the 
limits of tax capacity. Otherwise, 
too large a percentage of profit 
might be drained through taxation. 
In that event, initiative would be 
killed, the creation of new enter- 
prises retarded and the expansion 
of old enterprises hampered. The 
natural result of such a condition, 
of course, would be a stifling of 
private initiative and increasing 
unemployment. 

Postwar Employment 

Discussing postwar employment 
in its Monthly Digest of Business 
Conditions, Stevenson, Jordan 
and Harrison, management engi- 
neers, observe that an adequate 
production level will depend upon 
many forces: ‘Tangible factors, 
such as wage and price trends, 
taxation and fiscal policy, relations 
between government and labor, 
labor and industry, and interna- 
tional trade, are of extreme impor- 
tance. But equally important is 
the intangible degree of confidence 
existing as to future developments 
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on the part of business, manage- 
ment and the American people 
generally. ; 

Among the favorable influences 
pointing to a prosperous postwar 
period are: 

1. An all time high level of ac- 
purchasing power. 
Since 1939, consumers have saved 
$125 billion. Divided 
equally among all families of the 
nation, the average family saving 
would be $3,800. 

2. Liquid assets of individuals 
are at least $65 billion greater 
than they were at the end of 1939. 
In addition, Federal and state 
bonus payments may account for 
$5 billion more. 

3. An increase of more than $40 
billion, since 1939, in business 
holdings of cash, bank deposits 
and Government securities. 

4. An unprecedented total of 
accumulated domestic consumer 
and business needs. To this may 
be added an unusually large for- 
eign demand. 


cumulated 


almost 


“Tf favorable conditions exist,” 
concludes the survey, “the domes- 
tic demand for goods, homes and 
new business facilities, together 
with foreign demand and the need 
to expand inventories, should be 
great enough to create, at least 
during the five year period after 
the war, adequate employment and 
a higher standard of living than 
we have had previously.” 





How many 
of these 


do you own? 


if you look under your car, you'll 
probably find a couple of gadgets 
something like this one. 


They’re shock absorbers. 


They take the sting out of sudden 
bumps and jolts. They make a rough 
road smoother. 


And if you’re wise, somewhere in 
your desk, or bureau drawer, or safe 
deposit box, you have a lot more 
shock absorbers. Paper ones. War 
Bonds. 


If, in the days to come, bad luck 
strikes at you through illness, acci- 
dent, or loss of job, your War Bonds 
can soften the blow. 





If there are some financial rough 
spots in the road ahead, your War 
Bonds can help smooth them out for 
you. 


Buy all the War Bonds you can. Hang 
on to them. Because it’s such good 
sense, and because there’s a bitter, 
bloody, deadly war still on. 


BUY ALLTHE BONDS YOU CAN... 
KEEP ALL THE BONDS You Buy 
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This is an official U.S. Treasury advertisement — prepared under auspices of 
Treasury Department and War Advertising Council 








Why one husband kissed 
his wife four times! 


Keed 2 hz for the 


money you ’re saving...while it’s 
coming in faster t rough the 
the war years. I know in my 
bones jobs like mine may not 
last forever. Who can tell 
what’s going to happen day- 
after-tomorrow? Thank God 
you’ve got sense enough to see 
that today’s the time to get a 
little money tucked away. 


A United States War message prepared by the War Advertising Council; 
approved by the Office of War Information; and contributed by this magazine 
in cooperation with the Magazine Publishers of America. 


Ros lage for the War 


ou’re making me hold 

on to! ’d never do it without 
you, honey; it’s too easy to find 
reasons for cashing ’em in— 
but when it comes time to put 
the yey through school or 
pay for anemergency operation, 
we'll be thankful. 


o » : 
- a for the in- 


surance you talked me into 
buying. I’ve felt a lot easier 
ever since I’ve known our 
future is protected—you and 
the kids would be safe if any- 
thing happened to me—you and 
I won’t have to spend our old 
age living onsomeone’s charity. 


And — cent we put ininsur- 
ance or War Bonds or other 
savings helps keep pricer ‘own. 


hosts a eed for being you 


—a woman with brains enough 
in your pretty head to make 
sure we don’ tbuy a single thing 
we don’t need in times like 
these— because you know a 
crazy wave of spending in war- 
time would march America 
straight into inflation. Baby, I 
sure knew how to pick 7em the 
day I married you! 


ONE PERSON CAN START ITI 
You give inflation a boost 


—when you buy anything you can do 
without 

—when you buy above ceiling or with- 
out giving up stamps (Black Mar- 
ket!) 

—when you ask more money for your 
services or the goods you sell. 


Save your money. Buy and HELE 
hold all the War Bonds you can 
afford—to pay for the war and 
protect your own future. 

Keep up your 

insurance. 


HEH 





